CHAPTER 1 



THE INVESTIGATION 



1.01 Bryanston Finance Ltd (Bryanston) was incorporated on 29 December 
1967 and floated by means of a public Offer for Sale on 28 March 1968. It 
was a holding company and its two principal subsidiaries were the National 
Union Bank Ltd (NUB), a secondary bank registered in the Bahamas, and, from 
December 1972, Amalgamated Industrials Ltd (AIL), itself a holding company 
with numerous industrial subsidiaries. Bryanston formally ceased to be a 
public company on 25 October 1975 when its name was changed to Ramor 
Investments Ltd and it became a private company. For greater clarity we 
refer to it throughout as 'Bryanston’ . 

THE APPOINTMENT OF INSPECTORS 

1.02 On 12 September 1974 an application by 265 shareholders in Bryanston 
was made to the Department of Trade for the appointment of inspectors under 
S.164 of the Companies Act 1948. A preliminary investigation was then 
carried out by officers of the Department who exercised the powers 
conferred by S.109 of the Companies Act 1967 to require the company to 
produce specified books and papers. On 12 May 1975 Cyril Lewis Hawser QC 
(now His Honour Judge Hawser) and John Oliver Robertson Darby FCA were 
appointed as inspectors to investigate the affairs of Bryanston. Mr Hawser 
then discovered that he had previously advised a client who might be a 
witness in the investigation; he immediately resigned his appointment and 
was replaced on 20 May 1975 by Michael John Mustill QC. Mr Mustill acted 
as inspector until he was appointed a High Court Judge on 19 June 1978; 

Hugh Bernard Harwood Carlisle QC was appointed as inspector in his place on 
11 July 1978. Mr Darby remained the accountant inspector. Although the 
taking of evidence had started by this time the investigation was by no 
means complete and conclusions had not yet been formed. For the sake of 
convenience we have not distinguished between evidence taken before and 
after Mr Carlisle's appointment. We have written the report as if 

Mr Carlisle and Mr Darby were the inspectors throughout and we must stress 
that the findings, conclusions and recommendations are those of the two 
signatories and not of either Judge Hawser or Mr Justice Mustill. 
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1.03 In the course of our inquiries into Bryanston and its subsidiary 
companies it was thought desirable that we should also be appointed under 
S.172 of the Companies Act 1948 to carry out an investigation into the 
membership of Derritron Ltd, a publicly quoted company which was then a 
sub-subsidiary of Bryanston. We were so appointed on 11 July 1978 and 
Chapter 16 constitutes our report on Derritron. 



THE CONDUCT OF THE INVESTIGATION 

1.04 When the books and papers of the various companies were examined it 
was apparent that they were voluminous and also extremely disordered. (We 
mention this aspect further in Chapter 5.) The task of arranging the 
documents in any sort of order proved to be formidable. 



1.05 Attention was centred at first on two topics: the purchase of 
Bryston Property Group (London) Ltd (BPGL); and the offer by the AT Smith 

Organisation Ltd (ATSO) for the shares of Bryanston. The oral evidence 

taken from witnesses concentrated initially on these aspects but as our 
examination of the books and papers of Bryanston proceeded evidence 
gradually emerged of serious wrongdoing over a wide field. In consequence 
of this it was decided that our investigation should not be limited to a 
number of specific transactions but that it should extend to cover the 
general conduct of the affairs of Bryanston as a public company. This was 
carried out and in the light of the evidence available to us on 9 November 

1977 we informed the Department of Trade pursuant to S.41 of the Companies 

Act 1967 of matters which had come to our knowledge and which tended to 

show that offences had been committed. We subsequently forwarded further 
information under S.41 when this came to light. 



1.06 Our inspection continued while the information supplied by us under 
S.41 was being considered. One issue which involved substantial work was 
w ether Mr Smith, the chairman of Bryanston, had taken undisclosed personal 
ees or profit shares in connection with large loans made by the NUB In the 

^ property dealing partnership, the Morris O'Farrell 
group MOF). Although we had no power to search the books and papers of 
e partnership, they made these available to us: this was helpful as the 

Bryal”r subject In the mass of documents obtained from 

y ston was far from straightforward. It was decided that the Issue was 
01 such importance that It was essential that It be researched as fully as 
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possible before oral evidence was taken. As it turned out, when we came to 
take evidence from the partners in MOF they all agreed that Mr Smith had 
indeed made personal profits of the sort that we suspected. When we 
tackled Mr Smith with the issue he was less forthcoming but by the end of 
his evidence we had a reasonably full picture of the position. Of course, 
this might anyway have occurred but we believe that the detail of our prior 
research made admissions during evidence more likely. 

1.07 We took a very substantial body of evidence between September 1979 
and March 1980 but unfortunately the evidence of the two principal 
witnesses, Mr Smith and Mr Regard, was delayed. Mr Regard was by this time 
resident abroad and declined to return to England to give evidence: he 
agreed to see us in Paris and did so in June 1980. Arrangements were made 
for Mr Smith to give evidence over a period of several days in March 1980 
but he was taken ill on the first day: we heard the greater part of his 
evidence in September 1980 and submissions by counsel on his behalf were 
concluded in December of that year. 

1.08 .After completing the taking of evidence we drew up our provisional 
findings and gave written notification of each proposed criticism to the 
persons concerned. We invited them to make representations to us orally or 
in writing. All of them did so and we have considered their representations 
before completing this report. 

1.09 The information already forwarded by us to the Department of Trade 
under S.41 of the Companies Act 1967 included evidence of two transactions 
which seemed to us likely to be of concern to the Inland Revenue. We 
decided that it would be wrong to take further oral evidence, or to make 
findings, until the relevant authorities had reached a decision and 
accordingly we have not mentioned the two transactions in any detail. 

Since in due course we propose to comment upon the transactions this report 
must technically be described as an interim report (see S.168 of the 
Companies Act 1948). But to those who have to consider the present volume 
we should say that the two transactions are largely self-contained and that 
our final report is unlikely to exceed the equivalent of a chapter in 
length. 
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THE DELAY IN REPORTING 



1.10 We are all too aware of the delay which has occurred in the writing of 
this report. It may be useful in the conduct of future investigations if 
we set out some of the reasons for the delay and comment upon them. 

1.11 We have already mentioned that the books and papers which were 
examined by us were voluminous and disordered. A few statistics illustrate 
at least the vo3.ume. The documents used during the investigation occupied 
some 180 feet of shelving: in addition the transcripts of the oral evidence 
of witnesses ran to over 3,000 pages. Many documents had to be available 
to be shown to witnesses giving evidence and these were collected in a 
series of files which included over 12,000 pages: on property matters alone 
we had nearly 6,000 pages of documents. 

1.12 Another factor common to most investigations of this kind was the 
nature of the appointment. Mr Mustill was, and Mr Carlisle is, a 
practising Queen’s Counsel; and Mr Darby is the senior partner of a large 
firm of chartered accountants and chairman of its Executive Committee. 

Each was assured before accepting appointment as inspector that the work 
was not intended to be full-time. A short delay was caused in 1978 when 
Mr Carlisle was appointed and had to familiarise himself with the 
transcripts and documents amassed over the previous three years. The 
supporting team, with the exception of our Secretary Mr Wilson, also 
changed from time to time in the course of the investigation and the new 
staff, like the new inspector, had to make themselves familiar with the 
evidence . 

1.13 A number of witnesses contributed in some degree to the slowness of 
the process. For the sake of example we mention the time scale in the case 
of Bryanston’s auditors. We wrote to them on 21 March 1978 with a list of 
questions to which they replied on 21 December 1978. We then took oral 
evidence from the two partners involved, who attended with their solicitor 
on 7, 9 and 11 January 1980; but during these three days their reply to 
many of our questions was that they would need to consider the matter 
further and write to us at a later date. This they did on 11 July 1980. 
Finally, after our provisional criticisms had been notified to them on 

17 July 1981, they made further detailed representations on 7 October 1981: 
this was a much quicker response than previously and only a week later than 
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we had requested. Other witnesses in the course of their oral evidence (of 
which a transcript was supplied to them) undertook to supply us with 
further information in writing but failed to do, so: we make particular 
criticism in this respect of one witness at the end of Chapter 15. 

1.14 It may properly be questioned whether a complex investigation such as 
that into Bryanston can satisfactorily be carried out in an acceptable time 
under existing procedures. Some may conclude that only a full-time 
inspectorate assisted by permanent staff will prove suitable. But even 
this solution would have its problems. Unlike a court which sits on 
consecutive days and can itself compel attendance, inspectors must 
endeavour to take many interests into account in fixing dates. It must 
also be remembered that inspectors do not have counsel to put matters on 
their behalf: they must so familiarise themselves with the detail that they 
are able effectively to pursue all points with witnesses. And if the 
demands of natural justice are to be respected witnesses will require time 
in which to consider their positions both during and after the giving of 
evidence and in answering provisional criticisms. 

STAFF 

1.15 This investigation has very greatly been assisted by the quality of 
staff, from both legal and accounting backgrounds, who have worked upon it. 
We name only three, David Bean, Christopher Frankland and Roger Wilson, but 
we are grateful to all. A vast amount of work of preparation and of day to 
day administration has necessarily had to be delegated and it is true to 
say that an investigation of this size could not be tackled without such 
help. We would like to thank all those who have been involved. 
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CHAPTER 2 



BRYANSTON IN ONE CHAPTER 



INTRODUCTION 

2.01 The story of Bryanston is very much the story of two men, Mr Smith 
and Mr Regard. Mr Smith was born in Poland in 1911 and was brought to 
England by his parents in the following year. He made fortunes first as a 
hat salesman and then as an industrialist. At heart, however, he was an 
old-fashioned moneylender and secondary banking became the natural outlet 
for his energies : not only because it enabled him to put his loans on a 
more formal basis, but also because he continued to hanker after the type 
of recognition which he considered that banking could bring. Mr Smith is a 
man of considerable charm and of undoubted ability and industry. He is 
capable of great generosity: he is concerned in charitable activities and 
we believed him when he told us that he has a soft spot for people who are 
down on their luck. 

2.02 Nevertheless, Mr Smith sees every situation from the viewpoint of 
personal profit and carries the belief that ’business is business’ to 
extreme lengths, with debts being enforced at almost any cost. He regarded 
the NUB as his own and was unable to separate his public and private 
activities. In relation to the running of a public company he showed 
little appreciation of the difference between right and wrong. Mr Smith 
was a bad employer, being incapable of delegation, often unfeeling to staff 
and a poor payer. He overbore the non-executive directors and concealed 
from the auditors. In his hands Bryanston was poorly equipped to withstand 
adverse conditions . 

2.03 Mr Regard was born in Norway in 1933 and appears always to have been 
used to money. He was at university in Scotland and later met Mr Smith by 
chance. This may have been the attraction of opposites because while 

Mr Smith is volatile by temperament Mr Hegard is analytical. While the 
going was good each was of use to the other. Although they had their 
separate responsibilities, overall they operated as a team. Eventually, 
two years after the collapse of Bryanston and the buying out of the public 
shareholders by Mr Smith, Mr Hegard took over. Thereafter the two men fell 
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out and Mr Regard sought by means of acrimonious litigation to go behind 
the price they had agreed. 

2.04 Litigation is itself a feature of the Bryanston story. Not only 
have Mr Smith and Mr Regard been heavily involved in litigation on many 
occasions but resort to the courts was part of life for a secondary bank. 

One debtor, Mr de Vries, conducted a campaign against Mr Smith which has 
twice found itself reported in the Law Reports. This investigation was 
started after an application by Mr de Vries who had consistently accused 
Mr Smith of abusing his position of chairman. Mr de Vries was later out- 
flanked by Mr Smith and is now a broken man. More recently, a property 
dispute between one of Mr Regard's companies and his wife received 
extensive publicity, with the evidence showing that he had led a life of 
spectacular opulence. These matters arose after our investigation started 
and we have not reported in detail upon them. 

2.05 In considering Bryanston there are five distinct periods. First, 
the early years and the flotation in March 1968. Second, the period 
1968 - 1971, in which bad habits developed and remained unchecked. Third, 
the boom years 1971 - 1973, in which Mr Smith was unable to resist the 
temptation to indulge in property speculation and which culminated in 
Bryanston being over— extended. Fourth, the run-down from mid 1973 to April 
1975 when Mr Smith bought out the public. Fifth, the later years in which, 
after a period of sole ownership by Mr Smith, Mr Regard took over and then 
the two men fell out. In this outline chapter we shall follow these five 
periods . 

UP TO MARCR 1968 

2.06 Bryanston was floated as a public company in March 1968. Attempts 
had been made to float it from late 1965 onwards. At fxrst Mr Smith sought 
to persuade traditional issuing houses to take the company on but on each 
occasion it was concluded that flotation was premature. Accountants' 
reports were commissioned from time to time: Price Waterhouse wrote two of 
these reports and were the auditors from 1965 until 1974. It is an unhappy 
fact that almost every criticism made by Price Waterhouse prior to 
flotation remained well founded until Bryanston' s collapse. Inadequacies of 
banking control, management and premises were all noted; as were the 
dependence of the group on Mr Smith, who was and remained throughout the 
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majority shareholder, and the conflict between his position as chairman and 
his many private activities. 

2.07 Mr Smith knew well that he needed blue chip advisers in order to 
teach him City ways and to make acceptance easier. He had known Mr Cherry 
of Price Waterhouse for several years and it was apparent when we saw 

Mr Cherry that even now he has regard for Mr Smith, despite all the 
problems which association with him has brought. Behind events up to 
flotation, and probably beyond, was the guiding hand of Mr Clif ford-Turner , 
who made the introductions. It was eventually decided that issuing houses 
should be discarded in favour of brokers, Rowe Reeve, in the person of Mr 
Rudd . 

2.08 Whereas issuing houses had regarded a favourable accountants’ report 
as a prerequisite of flotation, Mr Rudd was less inhibited. In promoting 
the issue Mr Rudd was not so much concerned with accountants’ detail as 
with whether they would be prepared to go along with flotation and to sign 
a report to go with the prospectus. If Price Waterhouse were so prepared, 
we think that it was Mr Rudd’s view that it followed that Bryanston was in 
fact fit for flotation. And if Clif ford-Turner were also named as 
solicitors, we believe that Mr Rudd felt that he was in good company. 
Bryanston was a borderline candidate for flotation but Price Waterhouse 
took the view that the two new non-executive directors were of a sufficient 
calibre to act as a check on Mr Smith. These directors were, however, 
appointed only ten days before the issue of the prospectus; and they were 
not briefed about the problems previously identified in the accountants’ 
reports . 

1968 - 1971 

2.09 Bryanston was a holding company. After flotation a pattern of life 
developed in which Mr Smith and Mr Regard divided the running of its 
subsidiaries between them. The industrial division consisted of a number 
of companies mainly in the engineering and electrical sectors. It was run 
by Mr Regard and did not present problems: he had a flair for it and its 
relative strength was ultimately to save Bryanston. Mr Smith devoted 
himself to building up the banking side through the NUB: this was a company 
registered in the Bahamas which on 1 January 1968 was granted a Board of 
Trade certificate that it was bona fide carrying on the business of banking 
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and was thus exempt from the provisions of the Moneylenders Acts. It took 
deposits from the public and specialised in two types of finance: factoring 
the debts owed to trading companies and making loans of last resort. 

2.10 In the early years Mr Smith lent substantial funds to the NUB, which 
funds he was willing to lend interest-free by reason of his tax position. 

We would emphasise that Mr Smith was anxious throughout for Bryanston to 
succeed and that many people have testified to the financial support given 
by him to the group. This cheap money was of obvious benefit to Bryanston 
but it was not to continue and even in the short term it caused 
difficulties. Having lent large sums of money to the NUB, Mr Smith 
expected to be able to borrow it back as and when he required. He 
controlled over 70 bank accounts with the NUB and these were a frequent 
source of friction with Price Waterhouse who were concerned about the need 
for proper disclosure and board consideration and also about the extent to 
which Mr Smith, and for that matter Mr Hegard, got preferential treatment. 

2.11 As Price Waterhouse had foreseen, there was a continuing conflict of 
interest between Mr Smith's various roles. Not only was he a customer of 
the NUB, as has been mentioned, but he was also both a competitor and a 
profit-taker. He competed in that he personally advanced money to people 
who might otherwise have used the NUB's services. And he took a profit in 
that whereas the NUB lent the money, in several cases it was he who took 
the benefit by receiving, for example, shares of the debtor company in his 
own name. Moreover, Mr Smith also profited in that a number of his private 
companies were able to be run from the NUB’s premises and several (such as 
those providing insurance, plant hire and debt collecting services) 
obtained business from the NUB's customers and indeed their use was not 
infrequently imposed by Mr Smith as a condition of the original loan. In 
the early years this situation was rectified by management fees being paid 
to the NUB. But as the years passed the problems from these various 
conflicts multiplied and neither the board nor Price Waterhouse were able 
to control Mr Smith. 

2.12 One of the pre-flotation recommendations was that the board required 
strengthening. In early 1966 Mr Parnell was appointed an executive 
director, in addition to Mr Smith and Mr Hegard. At the time of flotation 
Mr Baker and Mr ASW Joseph became non-executive directors: both had had 
mainstream banking experience, as had Mr Parnell. He was expected to 
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assist Mr Smith but, as can be understood from what we have said about 
Mr Smith’s nature, Mr Parnell was left with little to do. We think anyway 
that the restraints which were implicit in Mr. Parnell’s orthodox approach 
were irksome to Mr Smith. Friction between them had been present as early 
as mid 1966. It was thought to have been patched up but the divergence was 
fundamental: Mr Parnell told us that he was concerned with quality whereas 

Mr Smith was concerned with quantity. This is an over-simplification but 
once flotation had been achieved Mr Parnell’s value to Mr Smith was 
limited. Mr Parnell resigned in November 1969. 

2.13 Mr Parnell was never replaced as an executive director. In August 
1971 Mr Dykes joined the board as a non-executive director but it was never 
contemplated that he would take a very active role. He was a Glasgow 
solicitor who was a friend of Mr Smith and who was experienced in property 
matters. He attended few meetings and unlike the two bankers, Mr Baker and 
Mr ASW Joseph, was not a member of the NUB board: overall we consider that 
Mr Dykes was less blameworthy than the other directors. We are satisfied 
that all three non-executive directors were kept in the dark. Had they 
enquired, sufficient detail would probably have been forthcoming for it to 
have been obvious that still more was needed; but they did not ask. 

1971 - 1973 

2.14 These were the critical years in Bryanstbn’s history. Nationally 
they were years of property boom and of stock market fluctuation. At the 
beginning Bryanston appeared to be riding high and Mr Smith was not someone 
to let slip opportunities for enrichment. He told us that he thought he 
would be missing out if he failed to become involved in property dealing, 
and it was natural for him to seize on such an opening. He had an 
immediate introduction in the person of his nephew, Michael Morris, who was 
bankrupt as a result of the collapse of the Guardian Bank. Using his wife 
as a front Mr Morris operated in partnership with Mr O’Farrell, who had 
considerable feel for property speculation. 

2.15 Prior to 1971 the Morris O’Farrell group (MOF) were already 
customers of the NUB. During 1971 their activity increased so that they 
became the largest customer with the exception of Mr Smith himself. 

Mr Smith became personally involved in their deals and their accounts were 
operated under his personal supervision. The transactions increased in 
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size with the NUB putting up the money while Mr Smith took a cut in either 
cash or participation of profits- Typical was a deal which involved 
properties collectively known as the Hallmark Portfolio. Mr Smith was 
approached late at night after a boxing dinner at an hotel. An immediate 
deposit of £400,000 was needed and Mr Smith was able to produce this at 
short notice from the NUB’s resources. Some of this syndicate were then 
bought out, leaving only Mr Smith and MOF. The best properties in the 
portfolio were immediately sold off, with the remainder being channelled 
into BPGL, of which Mr Smith held one-third and MOF two-thirds of the 
shares . 

2.16 This proportion of one-third was typical of Mr Smith’s profit 
participation in property dealing. Of course, since the NUB was putting up 
the money rather than Mr Smith himself, the NUB ought to have got the 
benefit: we do not accept Mr Smith’s explanation that the guarantees that 
he gave were sufficient to justify his personal participation, because 
whereas he got the profit when a deal was successful the NUB took the 
losses when it was not. 

2.17 In due course BPGL was sold to Bryanston with the price being shares 
to be issued to Mr Smith and MOF on a profit warranty basis. But, again, 

Mr Smith could not resist indulging himself, with the terms subsequently 
being varied to Bryanston’ s disadvantage. Mr Smith then manipulated the 
sale of properties owned by BPGL in order to meet the warranty whereas the 
contrary would have been in Bryanston’ s interests. 

2.18 There were other transactions with MOF and together with the general 
Increase in the NUB’s activities these had a dramatic effect on the 1972 
accounts, which were presented to the board in May 1973. Although profits 
had doubled, loans to customers had similarly Increased and were covered 
not by additional deposits from the public but by a threefold increase in 
short-term borrowing and by a fivefold increase in overdrafts with clearing 
banks. The accounts reflected an unstated policy of making short-term 
borrowings in order to make loans for property dealing. And so far as MOF 
were concerned, there were contingent liabilities in respect of guarantees 
of a total of nearly £3 million compared to the previous year’s figure of 
less than £300,000. This was a huge increase and the implications appear 
not to have been considered seriously by the board or indeed by the 
auditors . 
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2.19 The Bryanston Group, and Mr Smith in particular, had made the 
cardinal error of borrowing short and lending long. The one banking rule 
which is fundamental to the making of loans on property transactions is 
that in terms of likely maturity date the money lent must be matched with 
the money borrowed. In Bryanston’ s case the money borrowed was largely 
’on call' (ie repayable on demand or within a few days); but although the 
money lent was also theoretically on call, MOF at least could only repay 
their borrowings when they were able to sell the properties on which the 
money had been laid out. Even if the properties on which the loans were 
secured were sound, Bryanston was likely to be under pressure in the event 
of recession. 

2.20 In April 1972 the NUB opened a branch at Shoreditch. This rapidly 
expanded its lending but was incompetently managed and subject to 
inadequate supervision from the head office at Cavendish Square. In March 
1973 a large fraud was perpetrated by two customers using the device known 
as ’kite-flying’, which resulted in a loss to the NUB of more than 
£400,000. The branch was closed soon afterwards with bad debts totalling 
over £1.25 million. 

2.21 During 1971-73 Mr Regard restructured the industrial division which 
eventually obtained a public quotation in the name of Amalgamated 
Industrials Ltd (AIL) through a reverse takeover of E & HP Smith Ltd (whose 
founders were unrelated to Mr AT Smith) . In the original acquisition of 

E & HP Smith's shares by Bryanston it will be seen that, true to type, 

Mr Regard could not resist taking out a concealed profit for himself. 

2.22 Most of Mr Regard’s time was now being taken up by Griffiths Bentley 
Ltd, a company outside the Bryanston Group. The connection with Griffiths 
Bentley began when Bryanston had sold an industrial subsidiary in return 
for Griffiths Bentley shares. Mr Regard became deputy chairman of 
Griffiths Bentley and continued to be a force in its activities, despite 
further acquisitions which caused a dilution in Bryanston’ s holding. As 
early as October 1971 Mr Regard had indicated to Mr Smith that Griffiths 
Bentley intended to bid for Bryanston. No bid then followed but Griffiths 
Bentley's involvement with Bryanston Increased. In December 1972 Bryanston 
agreed to sell 2.8 million shares in AIL to Griffiths Bentley for a price 
of £700,000, with this sum being deposited in the NUB in raid December 1972. 
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In early 1973 the deal was re-negotiated and a new contract was announced 
in April 1973. This met with considerable press criticism. Adverse 
comments were directed to Mr Regard’s various positions. He was not only 
deputy chairman of both Griffiths Bentley and Bryanston but also chairman 
of Seton Trust and a partner in Rowe Rudd, both of which firms were 
advising in the deal. Continuing criticism did not cause Mr Regard to 
withdraw but, on the contrary, to launch an all out bid for Bryanston by 
Griffiths Bentley at 147p per share (which was close to the highest value 
ever reached by Bryanston shares). This met with even fiercer criticism 
and failed. Griffiths Bentley was itself taken over by another company and 
Bryanston was left with the problem of having to repay at short notice 
deposits of not only £700,000 from the abortive deal but also of a further 
£1.1 million which had been banked separately by Griffiths Bentley. 

2.23 For several years Mr de Vries and his associate Lord Carbery had 
conducted a running battle against Mr Smith and this was to culminate in an 
unsuccessful action for conspiracy which Mr de Vries carried on alone and 
which lasted for four weeks in October 1973. The two men fastened upon the 
wording in the 1972 accounts relating to Mr Smith’s personal position and 
sought to raise this at the AGM in July 1973. They were then under an 
injunction not to malign Mr Smith and the circumstances surrounding the 
Court hearing in which they sought to have the injunction discharged 
reflect adversely upon both Mr Smith and Price Waterhouse. And at the AGM 
itself Mr Ainger, the Price Waterhouse partner in charge of the audit, 
accepted Mr Smith's invitation to answer Lord Carbery ’s questions and did 
so in a manner which was tantamount to special pleading. No doubt 

Lord Carbery and Mr de Vries were nuisances but they were shareholders and 
this was an unfortunate incident. 

2.24 As will be seen, Price Waterhouse resigned as auditors in 1974. We 
are driven to the conclusion that they were sufficiently on enquiry even 
during early 1973 for them to have realised that further audit 
consideration of the 1972 accounts was necessary. Rad this occurred, we 
believe that remedial steps would have been taken, failing which 
qualification should have ensued. 

2.25 The position in mid 1973 was described vividly by the Investors 
Chronicle: 

’It was a long hot summer for Bryanston Finance, as disaster 

followed disaster.’ 
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There was considerable adverse publicity and the non- executive directors 
had had enough. Mr Dykes resigned first and was followed by Mr Baker and 
Mr ASW Joseph. Mr Smith and Mr Regard were left with a company whose share 
value had fallen sharply and which was being pressed to repay £1.8 million 
owed to Griffiths Bentley. On the horizon were the contingent liabilities 
already mentioned, since the property boom was coming to an end. The 
non-executive directors had failed to keep Mr Smith in check; on the 
contrary, his bad habits had multiplied. 

1973 - 1975 

2.26 After a short pause Mr Smith set about finding new directors. 
Bryanston was no longer in a bargaining position and this was reflected in 
the appointments. Mr Green was an old friend but was past his prime. 

Mr JM Joseph was a retired branch manager of Barclays Bank who wrote out of 
the blue offering his services: Mr Smith met him and took a liking to him. 
But Mr Regard was in no doubt as to the true situation and wrote in 
dismissive terms about the two men to Mr Cliff ord-Turner, who was still in 
the wings. At first certainly Mr JM Joseph took his responsibilities 
seriously. He spent considerable time and effort in producing a report 
about the then state of Bryanston; that unknown to him this merely repeated 
many of the earlier accountants’ recommendations was a comment on how 
little things had changed. Ris main conclusion was that Bryanston was too 
dependent upon Mr Smith. 

2.27 The £1.8 million owing to Griffiths Bentley was found from two 
sources. First, Bryanston' s shares in Griffiths Bentley were sold to the 
successful bidder in the takeover, Bristol Street Group, partly for BSG 
shares but also for £600,000 cash, which was paid in November 1973. 

Second, nearly £1.4 million was received by AIL for the sale of its 
electrical engineering division and this was put on deposit at the NUB. 

Not only was this deposit contrary to what the AIL shareholders were told 
when asked to approve the sale but a deliberate attempt was then made to 
conceal the full extent of the deposit from the auditors by a series of 
false entries which Mr Regard later described to Price Waterhouse as a 
'smokescreen', for which he took full responsibility. Mr Ainger of 
Price Waterhouse told us that serious though the deception was he 
nevertheless considered that the subsequent correction of the records 
enabled Price Waterhouse to conclude that AIL had kept proper books of 
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account. We do not accept this argument and consider that for this reason 
alone Price Waterhouse ought to have recorded their dissatisfaction with 
the 1973 accounts of both Bryanston and AIL in their reports to the 
shareholders . 

2.28 The 1973 accounts also highlighted several problems relating to the 
conflicts to which reference has already been made. The intermingling of 
Mr Smith’s private accounts with those of other customers made it difficult 
to keep a check on the state of his balances and investigation has revealed 
window-dressing and misstatement as a consequence of omission. A bizarre 
incident occurred in 1973 when funds of over £1 million which were intended 
for the NUB were paid over a period to the credit of one of Mr Smith's 
companies (called the National Union Bank of the Bahamas (Holdings) Ltd). 

We have wondered why this was done. It could not have been expected that 
Price Waterhouse would have failed to spot it. They did so and eventually 
accepted Mr Smith's explanation of 'innocent oversight'. Whatever the 
truth the fact that this situation was not picked up and remedied until the 
audit demonstrates the general lack of control and confusion that existed 
in the NUB. 

2.29 In 1974 Price Waterhouse decided not to seek re-election as 
auditors. The events of the previous year and the problems which had 
continued since even before flotation in 1968 combined with Mr Regard's 
deception to make Mr Ainger feel that enough was enough. But despite their 
having prepared for their meeting with Mr Smith a list of points which 
reads like an indictment it is a regrettable fact that Price Waterhouse 
went quietly. It will be seen that for a number of reasons we are critical 
of Price Waterhouse's treatment of the 1973 accounts. So far as the 
shareholders and the public were concerned, Price Waterhouse allowed the 
impression to be given that all was in order. The Chairman's Statement in 
the Annual Report said that their decision not to seek re-election was 

'by mutual agreement' when, as Mr Ainger admitted to us, this was not true. 
And instead of giving Bryanston' s incoming auditors, Norton Keen, 
sufficient information in order to enable them to judge the position for 
themselves. Price Waterhouse misled them as to their true reasons for 
going. Had Norton Keen been told the full story we think that they would 
have refused the appointment. 
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2.30 Large provisions for bad debts had to be made in both the 1973 and 
1974 accounts. Bryanston and Mr Smith were called on to meet their 
guarantees concerning loans to MOF and a restructuring of the latter’s 
indebtedness was carried out. In mid 1974 it was decided to run down the 
nub's business and the emphasis fhereafter was on recovering outstanding 
debts, with few loans being made- Funds were, however, found to enable a 
loan to be made to Mrs Morris, wife of Mr Smith’s bankrupt nephew, which 
money was used by her to repay a personal unsecured debt to Mr Smith. 

Mr Smith did guarantee this loan and was eventually required to repay it; 
but it is yet another example of the way he manipulated the NUB. 

2.31 From 1972 onwards Seton Trust, a small merchant bank owned by 

Mr Hegard, acted as secretary to AIL and handled large sums of money on its 
behalf. During the fifteen months to December 1975, for example, 

£2.3 million was moved between the two companies. At intervals but in 
particular at the end of each financial year Seton Trust provided AIL with 
invoices for work done and these fees were then set off against money 
already advanced. Mr Hegard received the bulk of Seton Trust’s profit as 
income and by this route sums in the region of £150,000 per annum were 
transferred to him from AIL without disclosure to its shareholders. We 
have investigated these fees and have concluded that they were either 
exorbitant or for work which was never done. No doubt Mr Hegard was 
extremely able but why Mr Smith felt it necessary to pay him quite so much 
we do not know. 

2.32 Seton Trust’s invoices were prepared by Mr Cunningham. We believe 
that he has prevented us from getting a full picture by withholding both 
documents and explanations from us and that this course was followed 
because he recognised the indefensibility of the situation. And it is a 
sad fact that he also misled the friends whom he prevailed upon to provide 
verification for the auditors. 

2.33 In early 1975 AIL acquired control of the electronics company, 
Derritron Ltd, in controversial circumstances. AIL’s original holding had 
been transferred to them as payment for the sale of a subsidiary. This 
deal was disputed but while litigation took its course AIL increased its 
holding. By the time a Court Expert held in Derritron' s favour AIL had 
gained control and the subsequent settlement was little more than the 
movement of money from one pocket to another. But the possibility that AIL 
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might increase its holding and so take over Derritron ought always to have 
been in mind and viewed as a whole we conclude that the transaction was 
permissible by the standards of the time. 

2.34 Derritron’ s then chairman was Mr Rudd and he was criticised by some 
members of the old board for not having done more to defend the company. 

We think that there is some force in this but in particular Mr Rudd ought 
to have ensured that the Implications of the original deal were understood. 
Mr Kelly, a partner in Rowe Rudd, used his knowledge as Derritron' s broker 
to find sellers in order to enable AIL, for whom he also acted, to obtain 
control. Mr Cunningham was less than frank when making representations on 
ail’s behalf to the Takeover Panel. And when AIL bought out the holding of 
amongst others Mr McGhee, the previous managing director of Derritron, 

Seton Trust abused its position as secretary to AIL by taking a secret 
profit for itself. 

2.35 Mr Smith’s private company (ATSO) offered to buy out Bryanston’s 
public shareholders in March 1975. It seems that the suggestion was made 
by Mr Regard and that it had immediate attractions. It was put to us that 
in making the offer Mr Smith was taking a considerable risk and that the 
company could well have failed altogether. Although we realise that we are 
making a judgment with the benefit of hindsight we do not accept this 
argument. We consider that Mr Smith bought cheaply as a result of 
conscious manipulation of the independent directors and their adviser, 

Mr Rudd. Indeed, the official opposition to the bid was a feeble 
performance. The only serious attempt to question the bid came from 
Mr de Vries but his information was limited and, as will be seen, adroit 
tactics were employed to defeat him. 

2.36 The offer put a price of 7p on shares which at their highest had 
been worth 120p nearly three years before but which at the time of the 
offer had a market value of 4p. The justification for this price was that 
Bryanston had to be valued on a distress basis. It was assumed not only 
that the pressure from clearing banks to repay loans was intense but also 
that there was a cash flow crisis; the alternatives were thought to be 
either a disposal of assets at a discount or an injection of funds from 
Mr Smith. Neither of these assumptions was correct: on the one hand, the 
clearing banks’ position was overstated by Mr Smith and he refused to allow 
anyone to have access to them for verification; on the other hand, 
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calculations of cash flow omitted borrowings by Mr Regard, proceeds from 
expected sales of properties and also tax which would be saved by way of 
group relief. Bryanston's assets, and in particular its AIL shares, were 
also under-valued. The artificiality of the situation was highlighted at a 
meeting of all the parties to the bid when Mr Rudd, whose firm had been 
appointed to advise the independent directors, summed up by saying that 
'the crucial point was the view taken of the actual financial position of 
Bryanston’ and that for this assessment he had to rely upon the independent 
directors’ own views. The buck then was passed to Messrs Green and 
JM Joseph. It was not their fault that their knowledge and experience were 
unequal to the task. They did not get the assistance and leadership from, 
in particular, Mr Rudd that they were entitled to expect. 

2.37 We have said that Mr Smith bought cheaply but have not thought it 
necessary for us to assess a fair price. We have no doubt that as 

Mr Smith's adviser Mr Cunningham saw to it that the price was kept as low 
as was credible. As Mr Regard's lieutenant we are sure that Mr Cunningham 
knew of Mr Regard’s ambition to take over from Mr Smith. This hope was 
known also to Mr Rudd and we are driven to the conclusion that he must take 
substantial blame for what occurred: he failed in his duty to the minority 
shareholders and allowed the independent directors to be manipulated into 
endorsing the offer. 

1975 ONWARDS 

2.38 Mr de Vries's involvement with Bryanston is an unhappy tale. So too 
is his litigation, because despite the fact that some of his points were 
good his personality and presentation of cases were such that overall his 
success rate was poor. Shortly after this investigation started Mr de Vries 
was outflanked: his shares were compulsorily acquired and he ceased to be a 
shareholder. In November 1975 settlement was reached between Mr de Vries and 
Mr Smith. Mr de Vries later attempted to go behind his withdrawal of 
allegations and a perpetual injunction was obtained against him. He has since 
been declared bankrupt. 

2.39 The purchase of Mr de Vries's shares brought Bryanston wholly into 
Mr Smith’s ownership. On 25 October 1975 Bryanston was converted into a 
private company and its name was changed to Ramor Investments Ltd. Its 
only real asset consisted of its holding in AIL. In June 1977 Mr Regard’s 
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ambitions were realised when ATSO (including Ramor) was sold to his 
company, Seton Securities. We have not enquired in any detail into the 
litigation which followed save insofar as this was relevant to the price 
paid by ATSO in 1975; and what we have seen reinforces our view that the 
price of 7p was too low. After we had finished taking evidence we were 
informed that the two men had come to terms but we have not sought or been 
supplied with details. 



It will be seen from the table of contents that in the detailed 
chapters we have divided events into two main parts: Part One up to mid 
1973; and Part Two, beyond. The story of Bryanston is somewhat diffuse but 
we hope that the table of contents is sufficiently detailed for the way 
through the report to be understood. 
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PART I - THE YEARS UP TO MID 1973 



CHAPTER 3 
FLOTATION 



MR SMITH'S EARLY HISTORY 

3.01 Mr Smith began his working life as an errand boy for a commercial 
traveller and eventually progressed to a successful salesman. He then 
started a hat manufacturing and retailing business after a trip to 
Hollywood, during which he secured the exclusive British rights to sell 
hats of the style worn by Ginger Rogers in the musical 'Top Hat' . This 
business was adapted during the war because of clothes rationing but for 
three years after the war the hat business boomed. In 1948 the headscarf 
fashion caused profits to slump but Mr Smith changed to selling separates 
and altered the name of his shops to 'Vogue of London' . In the next few 
years a further hundred shops were opened and a manufacturing organisation 
was built up to supply most of the products retailed. 

3.02 In the mid 1950s Mr Isaac Wolf son started to take an interest in 
'Vogue of London' and in 1957 he bought Mr Smith out at a price of about 
£1 million. Mr Smith had decided that in the long term he was more 
interested in being a financier. 

The acquisition of Amalgamated Industrials 

3.03 A meeting in 1960 with Mr Lane, the main shareholder in and chairman, 
of Amalgamated Industrials Ltd (then called Knitmaster Holdings Ltd) led to 
Mr Smith's involvement with industrial and engineering companies. The main 
company in the Amalgamated Industrials group (not to be confused with the 
company of the same name, referred to in this report as AIL, which became 
part of the Bryanston group in 1972) was Knitmaster Ltd, the home knitting 
machine company. Sales had been falling and Mr Lane wanted the group to 
diversify. He persuaded Mr Smith to help him. Mr Smith took an option on 
a block of shares and began to build up the group. After Mr Lane's death 
in 1962 Mr Smith took over his shareholding and thereby acquired a majority 
interest. Mr Smith became chairman of the board. 
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The acquisition of the NUB 

3.04 During this period Mr Smith also started the development of his 
banking interests. After the sale of ’Vogue of London’ to Mr Wolf son 
Mr Smith spent some time in the United States gaining experience in 
factoring and on his return to this country he acquired an interest in the 
NUB. In 1961 he bought the whole of the issued share capital of the NUB and 
became its managing director. 

3.05 In 1964 Mr Smith proposed to the board of Amalgamated Industrials 
that the company should purchase the NUB but after an investigation by 
Price Waterhouse it was decided not to proceed. Mr Smith considered that 
it was impracticable for him to continue to control two different entities 
and in 1965 Amalgamated Industrials was sold to E & HP Smith. Mr Smith had 
made his second million. Following the sale of Amalgamated Industrials 

Mr Smith concentrated his attention on the development of the NUB. 

3.06 Although the NUB was incorporated in the Bahamas its business was 
based at 18 Cavendish Square, London Wl. In the early 1960s the business 
of the company rapidly expanded to include, in addition to normal banking 
facilities, the provision of advances by way of first and second mortgages 
secured on freehold and leasehold property, of overdraft and other loan 
facilities on appropriate security, of sales invoice factoring and of 
temporary finance for house purchase and business purposes. The current 
and deposit facilities were supplemented by local lodgement and clearing 
arrangements provided by Westminster Bank Ltd. Finance and management 
services were also provided by the NUB to a considerable number of 
companies owned or controlled by Mr Smith. 

3.07 The NUB made an unsuccessful application to the Board of Trade to be 
recognised as a bank at the end of 1964. The main reasons given for the 
Board’s decision were that a high proportion of the balances on customers’ 
accounts related to Mr Smith’s other activities and that the cash and 
liquidity ratios were below the normal accepted minima. The NUB did hold a 
principal’s licence under the Prevention of Fraud (Investments) Act 1958, 
which authorised it to deal in securities, but it did not hold a 
moneylender ’ s licence . 

3.08 The main characteristic of the NUB was the extent of its involvement 
with Mr Smith personally and with other companies controlled by him. At 
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31 December 1965 the NUB had deposits and borrowings totalling £1.35 
million, of which Mr Smith and his companies had provided £750,000, mostly 
free of interest. These monies, together with the shareholders’ equity, 
comprised the NUB’s sources of finance; at this time little use, if any, 
was made of borrowings from outside banks. 

3.09 At the end of 1965 the NUB had provided finance totalling £620,000 
to some 53 active factoring companies owned by Mr Smith. Some 15 or more 
other companies owned or controlled by Mr Smith had total borrowings of 
£365,000 from the NUB. These companies were mostly engaged in property and 
industrial activities. 

The NUB goes public 

3.10 In early 1965 the NUB offered one million of its eleven million 
issued ordinary shares of l/~ for public subscription at a price of 3/- 
each. No quotation on any Stock Exchange was sought. The object of the 
issue was to put a price on the company before April 1965 for capital gains 
tax purposes. The press treated the offer with reservations; particular 
disadvantages highlighted were the one-man image of the group, the lack of 
a market quotation and net assets of only 1/ld a share. Comment was made 
that Mr Smith’s intention was to seek a public quotation after the 
completion of five years’ business, in December 1965. In the main the 
shares were taken up by Mr Smith’s friends and business associates. 

The start of the industrial division 

3.11 At the time of the issue of the million shares for public 
subscription the NUB had no industrial subsidiaries. In June 1965 
Bryanston Holdings Ltd (BHL) was incorporated with all its issued share 
capital being held by the NUB and thereafter interests in a number of 
industrial companies were acquired. 

3.12 In June 1965 an 80 per cent interest in the principal subsidiary. 
Excavate & Transport Ltd (Excavate), was acquired, the consideration 
comprising the issue of 400,000 shares in the NUB plus a cash payment. 

Mr Smith guaranteed the price of 4/6d for each of the 400,000 shares in the 
NUB and agreed to purchase the shares from the vendors at this price in the 
event of a proposed public issue not taking place. The main activity of 
Excavate was the recovery of metal from slag heaps of steel works at 
Scunthorpe. Its two subsidiary companies, Gallen Constructions and 
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Erections Ltd and Connell’s Crane Hire Ltd, were engaged in steel 
fabrication and erection and crane hire. 

3.13 Other acquisitions in 1965 were John Bishop (Wines) Ltd (wines and 
spirits mail order), M Bolson & Co Ltd (manufacturers of company seals, die 
stamps and letter headings) and 60 per cent of SNW Ltd (wholesalers of 
nuts, bolts and fasteners). The purchase of all these companies was 
largely financed by an interest free loan from Mr Smith. 

3.14 Further controlling interests were acquired by BHL during the years 

1966 and 1967. The principal companies acquired in 1966 were W F Johnson & 
Co (London) Ltd, Stainless & Alloy Steels Ltd and Everbright Fasteners Ltd, 
all of which were stockists and distributors of raw materials and supplies 
for the engineering and construction trades. The price paid for these 
companies was modest. Lion Steel Equipment Ltd, which manufactured lockers 
and steel cabinets, was acquired from Mr Smith in March 1966. In March 

1967 Anderson & Jarvis Engineering Co Ltd was bought for £71,800. This 
company manufactured precision parts for the electronics industry. 

CONSIDERATION OF FLOTATION 

3.15 The NUB’s issue in January 1965 was a share placing and unusual in 
that no issuing house was involved; much of the work was done by the 
solicitors, Clifford-Turner . During the share placing Mr Smith had got to 
know Mr Clifford-Turner and looked upon him as a mentor in City matters. 
When Mr Smith raised the question of obtaining a Stock Exchange quotation 
for his banking and industrial interests in autumn 1965 Mr Clifford-Turner 
introduced him to Mr Rudd, a partner in Rowe Reeve, a firm of stockbrokers. 

3.16 A preliminary meeting was held on 13 October 1965 at which Mr Tate 
of Clifford-Turner discussed the principle of the proposal with Mr Rudd. 
There was agreement that there was no objection to the proposal going ahead 
in 1966 after a five-year profit record had been established. A number of 
points were discussed, the most significant of which were: 

- a new holding company would have to be formed because a 
direct quotation for the NUB (a Bahamian company) was not 
possible; 

the board needed to be strengthened by co-opting bankers and 
other City people; the senior management also required 
strengthening; 
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- the financing structure of the NUB needed to be changed as 

the company had so far been financed mainly by interest free 
loans from Mr Smith which required both conversion to long- 
-term and also payment of a reasonable rate of interest so as 
to avoid a misleading profit picture. 

3.17 This meeting was followed by one on 28 October 1965 when Mr Tate and 
Mr Rudd met Mr Smith and Mr Regard. Mr Regard had joined the board of the 
NUB on 8 April 1965 but did not work full time for the group until 1968. 

The matters which had previously been raised were discussed and it was 
agreed that it would be advantageous to form an association with some City 
institution which could provide directors and give advice. 

Leopold Joseph & Sons 

3.18 The institution which was approached was a merchant bank, Leopold 
Joseph & Sons Ltd. The introduction was effected by Mr Cliff ord-Turner and 
meetings were held on 18 and 25 November 1965 between Prince Loewenstein 
and Mr Reymann of Leopold Joseph and Mr Smith and Mr Rudd. These Meetings 
acquainted Leopold Joseph with the type of the banking and industrial 
interests that Mr Smith was seeking to float. 

3.19 Instructions were given to accountants, Touche, Ross, Bailey & 

Smart, to carry out a review of Mr Smith's operations (in particular the 
NUB) and to consider whether they had reached a suitable stage of 
development to warrant consideration being given to applying for a Stock 
Exchange quotation. 

3.20 On 11 February 1966 Touche Ross produced their report which was 
addressed to the directors of both the NUB and Leopold Joseph. The report 
was concise and its conclusion was that the company had not yet reached a 
suitable stage for consideration to be given to seeking a Stock Exchange 
quotation. 

3.21 The reasons given for arriving at this conclusion may be summarised 
as follows: 

The company name 

The NUB was not a deposit bank in the traditional sense of 
the word: moreover, the Bahamian registration might work to 
the disadvantage of the company in City circles. It was 
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recommended that the NUB should change its name and that it 
should reconstruct and re-register as a finance company under 
the UK Companies Act. 

Nature and quality of the business 

The business earned high rates of interest which resulted in 
good profits to the lender but this implied that the NUB must 
have been taking above average risks and raised doubts as to 
whether the business could be maintained except in periods 
when money and credit were in short supply. The NUB also 
made substantial advances to a number of industrial and 
property companies not oxmed by the NUB but said to be wholly 
or partly owned by Mr Smith. Touche Ross recommended that 
the quality of the business undertaken should be improved 
even though this might entail taking a lower rate of 
interest. 

Structure of bank and associated companies 

The NUB had no subsidiaries because the associated companies 
were owned by Mr Smith although some of their profits were 
passed to the NUB. Under private ownership this might well 
be considered not unreasonable but with one or more of the 
companies under public ownership the practice could not be 
commended. It was recommended that Mr Smith should determine 
which of his many interests he wished to include with the NUB 
for the purposes of flotation. 

Sources of finance 

A significant proportion of the company’ s funds were provided 
on largely non-interest-bearing current and deposit accounts 
by Mr Smith and his associates and by industrial and property 
companies which he owned or controlled. This resulted in an 
unduly favourable impression of profitability and meant that 
large sums without fixed terms could be withdrawn on demand. 
Touche Ross recommended that the working funds be put on a 
more permanent basis and arrangements be made for paying a 
realistic rate of interest. 

Management 

Touche Ross formed the impression that the management of the 
whole business rested mainly upon the ’dynamic energy of 
Mr Smith’ . It was recommended that steps should be taken to 
recruit at least one top level executive capable of matching 
Mr Smith. 
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3.22 This report was clearly not very favourable and we asked Mr Heymann 
what Leopold Joseph's reaction had been. He explained to us that Mr Smith 
was pushing very hard on the proposed flotation and was prepared to try to 
implement all the recommendations. Provided the recommendations were 
implemented Leopold Joseph did not see any particular problems. 

3.23 The first recommendation to be carried out was the appointment of 
another director. On 1 April 1966 Mr Parnell joined the NUB after 
introduction by Mr Clif ford-Turner . Mr Parnell had been a partner in 

M Samuel & Co who later merged with Philip Hill to form Hill Samuel & Co 
Ltd, of which company he became joint managing director. 

3.24 Towards the end of March 1966 a meeting took place at Leopold Joseph 
which was attended also by representatives from Touche Ross and Clifford- 
-Turner, and by Mr Cherry of Price Waterhouse. Mr Cherry was invited to 
the meeting because Mr Smith wanted Price Waterhouse to become the auditors 
of the new group. Various matters were discussed: it was decided in 
particular that Touche Ross and Price Waterhouse would prepare a detailed 
report and Clif ford-Turner a draft provisional programme. 

3.25 In July 1966 the accountants' report was available. Its principal 
conclusions were much the same as those in the Touche Ross report prepared 
six months' earlier. The most significant points to be be added were: 

Management 

A financial controller should be appointed and proper systems 
of financial control and management accounting should be set 
up before flotation took place. It was thought advisable to 
strengthen the NUB's board with one or more non-executive 
directors. Comment was made about the lack of service 
agreements for all key personnel. 

Distinction between the business of the NUB and that of 
associated companies 

Due to the numerous activities of Mr Smith, considerable 
difficulty was experienced by the accountants in trying to 
establish the true profits of the NUB's business. While 
Mr Smith was the owner of the NUB and of the other companies 
it was of no special significance to him whether particular 
items of income or expense were treated as relating to the 
NUB, to some other company or to him personally. In view of 

26 

Printed image digitised by the University of Southampton Library Digitisation Unit 



the proposed offer to the public it was essential to 
establish the true profits earned in the past for prospectus 
purposes and to ensure that arrangements were in hand for 
proper accounting of future profits. To resolve the 
fundamental problem of a possible conflict of interest for 
Mr Smith it was recommended that companies in which Mr Smith 
had a substantial interest and which were allied to the 
business of the NUB should be included in the group to be 
floated. 



3.26 The general conclusion was: 

' . . .we have reached the conclusion that the proposal for a public 
flotation during 1966 is premature and impracticable. Apart from 
the necessity to get the new group established with adequate staff 
and proper controls, we would not be able to satisfy ourselves 
completely about the statements of profits and net assets which 
would have to be included in this prospectus.' 



3.27 After receiving this report Leopold Joseph heard that Mr Smith was 

seeking the dismissal of Mr Parnell. They were disturbed by this and wrote 

to Mr Cliff ord-Turner that they would not proceed without Mr Parnell or 

someone of comparable experience as an executive. They also wrote: 

'In view of Smith's background history and all the various reports 
we have heard about him, we could not justify doing this issue for 
prestige but only if we were completely satisfied that there was 
somebody involved who could keep Smith on a very tight rein if 
need be . ' 



3.28 Although Mr Parnell did not leave after all it seems that Leopold 
Joseph had decided that the company was not ready for flotation and 
negotiations were suspended. 

Price Waterhouse become the auditors 

3.29 Included in the draft accountants' report was a paragraph noting 
that there were a number of different firms of auditors acting for the NUB, 
the subsidiaries, the sales companies and the associated companies. In 
view of the relationship between all these companies it was recommended 
that the auditors of the holding company should also be the auditors of the 
subsidiaries. Allen, Baldry, Holman & Best therefore agreed to resign as 
auditors and Price Waterhouse accepted nomination as auditors of the NUB. 
This was approved at the annual general meeting held in December 1966. 
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London and Yorkshire Trust 



3.30 After the collapse of the flotation proposals with Leopold Joseph 
Mr Smith continued to look for ways of obtaining a quotation. None of the 
ideas considered developed into serious proposals until spring 1967 when 

Mr Smith was introduced to London and Yorkshire Trust Ltd (L&YT) . Again it 
was Mr Cliff ord-Turner who arranged the introduction. 

3.31 On 2 May 1967 a meeting was held which was attended by three 
representatives of L&YT, three from Cliff ord-Turner , and Mr Smith and 
Mr Parnell. The reasons given for wanting the flotation were that the 
company would then no longer be a close company and that the shareholders 
who had taken shares in January 1965 would have a market for them. The 
meeting arranged for another detailed accountants’ report but this time 
from Price Waterhouse alone. Attention was drawn once again to the need to 
strengthen the board. 

3.32 Price Waterhouse prepared a report in draft and a meeting was held 
on 21 July 1967 to discuss its conclusions. These were very much the same 
as those made in the previous reports: the public image of the NUB; the 
need for at least two independent directors to be appointed; poor 
management delegation; inadequate accounting and administrative controls; 
lack of approval of loans by the board; the need for transactions with 

Mr Smith’s associated companies to be on an arm’s length basis; and the 
financing by interest free loans from Mr Smith. 

3.33 It was noted that many of the previous recommendations had been or 
were being followed up by the company. For instance Mr Regard and 

Mr Parnell had been appointed directors and Mr Logan had been appointed 

financial controller in September 1966. However, the draft report (finally 

issued 18 August 1967) made it clear that Price Waterhouse considered that 

the company was not ready for flotation. It also stated: 

'Many of the recommendations made in this respect should not only 
be followed prior to flotation but there should be time to ensure 
that the changes are having the desired effect. 

'The new outside directors will wish to have some experience of 
the group before agreeing to take on the special responsibilities 
attendant on the issue of a prospectus.’ 

3.34 On 28 July 1967 Mr Parsons of L&YT wrote a letter to Mr Cliff ord- 
Turner in which he said: 
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’I explained to Mr Smith that... we had come quite firmly to the 
opinion that it would be unwise for him to press forward with the 
plans for getting a quotation at this time.... I advised Mr Smith 
that, in addition to remedying any matters raised by Price 
Waterhouse & Co in their report, it would be necessary for him to 
widen and strengthen his Board as soon as possible after the full 
Price Waterhouse report was available and to defer seeking a 
quotation until this enlarged Board had operated for a sufficient 
period of time to assure the public that this was an established 
and continuing Board. During this time and starting as soon as 
possible, the projected reorganisation of the Group and the 
adoption of any recommendations of Price Waterhouse & Co should be 
pressed forward. I indicated to Mr Smith that if he was prepared 
to accept our advice, we would be very willing to assist in every 
way possible.... A delay of a year was suggested and Mr Smith 
himself suggested it might be two years.* 



3.35 This letter signalled the end of the negotiations with L&YT. 

Mr Parsons told us: 

’ . . . I do not think that we ever got really enthusiastic about the 
business. We were certainly unhappy about the number of hats 
which Mr Smith might be capable of wearing on occasions... our 
view probably was that there ought to have been not just one or 
two outside directors, but a strong independent Chairman, rather 
than for Mr Smith to exercise, in this rather inbred situation’, 
the offices of both Chairman and Managing Director.' 

ROWE REEVE SPONSOR THE ISSUE 

3.36 At a meeting on 26 October 1967 between Price Waterhouse and 

Mr Logan the arrangements for the year-end accounts were discussed. Price 
Waterhouse's file note stated that the programme was geared to accommodate 
a flotation in early March 1968. This was considerably earlier than had 
been suggested at the July meeting when Mr Smith had indicated that it 
might take up to two years to incorporate the recommendations made by Price 
Waterhouse. The author of the file note added that the programme appeared 
'a tall order having regard to past experience of the group'. 



3.37 Instead of using an issuing house this time Rowe Reeve were to act 

as issuing brokers. We asked Mr Smith whose suggestion it had been that 

the company should change from an issuing house to an issuing broker: 

A. I think (it was) their own. No one could influence them. 

They thought there was merit there... and they made the point 
that if Price Waterhouse would agree to act as the instruct- 
ing accountants, they would do it. 

It was not the first issue that Rowe Reeve had sponsored: 
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Mr Rudd: *Ror a broker we had quite a bit (of experience). I do 
not know how many we had done by then but over this period we did 
quite a few sponsorships on our own. It has always been a matter 
of controversy in the issuing market as to whether a broker should 
merely act with an issuing house or whether he can act on his own 
. . . one knew that the same standards had to be applied to an issue 
sponsored by a broker as to one sponsored by an issuing house.’ 

Mr Regard: 'They would be both issuing house and broker in this 
case. It would be purely a flotation by Rowe Rudd who had a long, 
long history of making flotations. They were probably at this 
time the biggest new issuing brokers in the business. When it 
comes to the sort of respectability of the issue “ this is much 
more a bargain basement type of flotation....’ 

3.38 From November 1967 onwards Mr Smith was looking for two suitable 
people to join the board of the company. In early December work began in 
earnest to arrange and prepare all the necessary documents in time for a 
flotation in early March 1968. On 29 December 1967 the new holding 
company, Bryanston Finance Ltd (Bryanston), was incorporated. 

3.39 On 1 January 1968 the Board of Trade certified that they were 
satisfied that the NUB could properly be treated for the purposes of the 
Moneylenders Acts 1900 to 1927 as being a ’person bona fide carrying on the 
business of banking’ . 

3.40 By 8 February 1968 the first proof of the prospectus was ready and 
was distributed to all parties. On 10 February 1968 Rowe Reeve wrote to 
the Quotations Department of the Stock Exchange enclosing an application 
form for permission to deal in and for a quotation for the issued share 
capital of Bryanston. It was mentioned that the company wished to complete 
the operation before Budget Day and that it was hoped to publish the 
prospectus on 4 March and to obtain a quotation on 8 March. 

3.41 The preparation of the accountants’ report for the prospectus was 
progressing well. Mr Cherry explained to us that at this time it was a 
Price Waterhouse practice to hold a partners’ meeting each morning at which 
any matter could be raised. It was a rule that a draft of any prospectus 
or public offer document involving the firm had to be circulated to all the 
partners with a covering memorandum which picked out any points of which 
they should be aware. In this connection on 21 February 1968 Mr Cherry 
circulated a memorandum on Bryanston together with a draft of the 
accountants’ report and the prospectus with a view to discussion on 
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23 February. The memorandum was detailed as there were a number of unusual 
and difficult problems. It was noted that some of these had been discussed 
by the partners the week before. 



3,42 The memorandum began with the background of the group and noted that 
Price Waterhouse^ s connection with Mr Smith had begun in 1960 when he had 
joined Amalgamated Industrials. It described the business of the NUB and 
the industrial companies and observed that all the companies in the group 
were controlled by Mr Smith. Reference was made to the reports for Leopold 
Joseph and L&YT and the conclusion reached in the latter report in 1967 
that it was then inadvisable and impracticable to float the company. The 
memorandum went on : 

'Mr Smith agreed to follow all our recommendations and many of 
them have already been put into effect. However, there are still 
some matters not 5®t fully dealt with. In particular: 

'(a) In order to control the granting of "special loans" we 

recommended that all proposed loans over £5,000 should be 
approved by the board, and that proper documentation of the 
terms etc., should be maintained. This had not been done, 
although steps are now being taken to do so. 

' (b) For the same reason and in order to provide an independent 

director to see that transactions between NUB and associated 
companies were on an arm's length basis, we recommended that 
there should be two non-executive directors. One such 
director, a retired joint general manager of one of the big 
banks, has just been appointed. We thought the new directors 
should be on the board for at least a few months before the 
flotation so that they could be familiar with NUB's 
operations and could get on satisfactorily with Mr Smith. 
However, the new director is going to spend at least one day 
a week at NUB, in addition to attendance at board meetings. 

'(c) Although a full-time banking director, a financial controller 
and an assistant accountant have been appointed, a secretary/ 
administrator is still badly needed. 

'... In view of the nature of the business a most thorough audit 
is required, particularly in view of some of the points discussed 
below. The directors and Rowe Reeve have already been told that 
the achievement of the timetable is doubtful.' 



3.43 The memorandum concluded by listing a number of 'special points' 
among which were: 

The family connections of Mr Smith 

He was the 'rich uncle' of his family and advances had been 
made to his nephew Mr Morris (see 7.13) while he was in 
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control of the Guardian Bank; various other loans were 
consolidated, making a total of £58,000 owing to the NUB. It 
was noted that although they were secured there might well be 
disputes about ownership, fraudulent preference etc. Mr Smith 
had agreed to indemnify the NUB against loss; 

Interest free loans 

Amounts of up to £700,000 had been lent by Mr Smith to the 
NUB. In 1968 £500,000 of these loans had been converted into 
loan stock, and some £133,000 had been used to repay family 
loans; 

Banking profits 

Profits of two moneylending associates had not been brought 
into account as they were not to be included in the group; 

Loan to Mr Regard 

An amount of £100,000 had been borrowed by Mr Regard to 
purchase shares in the NUB. It was doubtful as to whether 
this was in the ordinary course of the NUB’s business and 
advice had been given that it should be repaid. 

It is apparent from the content of this memorandum that there were still a 
number of problems outstanding. 

Appointment of independent directors 

3.44 It seems that Price Waterhouse were wrong when they mentioned in 

their internal memorandum that a new director had already been appointed. 

Several people were under consideration, one of whom was a Mr Dandy. On 

21 February 1968 Mr Parnell had written to Mr Clif ford-Turner with details 

of the directors for the prospectus. These included: 

'Mr Dandy, who is 61, has spent 44 years in commercial banking, 
and in merchant banking and hire purchase, as joint managing 
director of a leading finance house.' 

Mr Dandy did not appear on the final prospectus and in fact was never 

appointed a director of the company, although he did attend a number of 

meetings in February. We think that it was probably to him that Price 

Waterhouse referred. 

3.45 On 28 February 1968 a Price Waterhouse file note by Mr Cherry 
recorded that Mr Smith had said that he had been upset by Mr Dandy's 
approach as Mr Dandy considered himself a watchdog for Price Waterhouse; 
Mr Dandy had indicated that if he told Price Waterhouse that he was 
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satisfied, then flotation would go ahead. Mr Cherry noted that he had told 
Mr Dandy ' to satisfy himself about the bank procedures and the bad debt 
provisions and that if he was not satisfied he (was to) let me know' . But 
he added that he had not intended Mr Dandy to act for Price Waterhouse : 
they were in fact satisfied on the points raised with him. 

3.46 Mr Smith went on to tell Mr Cherry that he had had a meeting with 
the Bank of England (in fact, Mr Keogh, Principal of the Discount Office) 
to discuss the question of new directors. Mr Smith had invited the Bank of 
England to suggest some names of people who might be suitable as he 
preferred not to appoint Mr Dandy. Mr Keogh had recommended Mr ASW Joseph 
who had been chairman and joint managing director of Leopold Joseph in 1966 
but had since retired. In addition, Mr Baker, who was a former employee of 
the Bank of England, had agreed to consider appointment. (The prospectus 
was to describe Mr Baker as having been 'engaged in international and 
merchant banking for over 40 years' and as serving 'on the board of a 
number of public financial and industrial companies'. Mr Baker and 
Mr ASW Joseph had got to know each other through business and had become 
personal friends. They were then aged 66 and 69 respectively.) 



3.47 The timing of the flotation was also discussed and Mr Cherry noted: 

'I said this now mainly depended on the appointment of additional 
director or directors to the board who were able to devote 
sufficient time to the group. I envisaged that initially this 
would mean one day a week for attendance at the board committee 
meetings plus attendance at the monthly main board meetings. If 
the new directors were appointed very shortly and had attended 
meetings for a month and were satisfied about the way the group 
was run then it might be possible for the flotation to take place 
in mid-April . ' 

3.48 Prior to the meeting Mr Cherry had met Mr Logan to discuss the 

procedure for providing minutes of the approval of loans: 

' . . . Mr Logan showed me the minutes of a committee meeting of the 
board to consider loans. This meeting was to be held each week 
with a formal board meeting every month. I said that this system 
was satisfactory and I suggested that instead of putting full 
details of the loan, securities, etc, in the minutes it would be 
preferable for a note to be prepared for circulation to the board 
prior to the meeting so that the directors would be able to 
consider the loan before the meeting. In the minutes it would 
then only be necessary to show the decision or any special 
comments. A copy of the notes would be kept with the minutes.' 
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3.49 The setting up of a system for authorising loans meant that steps 
were being taken to implement Price Waterhouse's recommendations. The only 
matter outstanding which Price Waterhouse considered had to be dealt with 
before they could give their consent to flotation was the appointment of 
the outside directors. 

3.50 On 18 March 1968 Mr Baker and Mr ASW Joseph were appointed as non- 
executive directors to the board of Bryanston. This was ten days before 
publication of the offer. 

Bryanston is floated 

3.51 The Offer for Sale by Rowe Reeve of 1,450,000 Ordinary Shares of 5/- 
each in Bryanston at a price of 9/9d was published on 28 March 1968. 

3.52 The reorganisation had resulted in the group having two main 
divisions, one financial and one industrial. The financial division 
consisted of the NUB, Comprehensive Managements Ltd (which owned the debt 
factoring companies), Cavendish General Service (Managements) Ltd, and the 
insurance companies Bryanston Insurance Ltd and Bowman & Sons Ltd. The 
industrial division was headed by BHL and its activities were spread over 
three main areas: one was centred on Scunthorpe and was engaged in 
recovering metal from slag heaps; one was in London and operated as a 
stockist and distributor of raw materials and supplies for the engineering 
and construction trades; and the third was Anderson & Jarvis in London who 
were manufacturers of precision parts for the electronics industry. 

3.53 The offer document stated that several unprofitable Industrial 
companies had been sold; among these were John Bishop, Bolson and Lion 
Steel (see 3.14) which were sold to Mr Smith personally (see also 8.23). 
Expansion plans were in hand for those companies remaining in the group. 
However, during the six years leading up to flotation there had been a 
steady increase in the volume of business carried out by the group and this 
had given a rising trend in profits: 
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Industrial Division 




Finance 

Division 


Combined 

Profits 




Profits (losses) 
of companies 
formerly in the 
Division 


Profits of 
companies in 
the Division 
as constituted 
at the time of 
flotation 




(less 

losses) 




£ 


£ 


£ 


£ 


1962 


- 


— 


87,698 


87,698 


1963 




_ 


130,699 


130,699 


1964 


— 




181,000 


181,000 


1965 


45, 866 


55,984 


175,260 


277,110 


1966 


(3,640) 


63,888 


224,587 


284,835 


1967 


(52,037) 


125,620 


247,101 


320,684 



The figures above are before deducting tax and have been taken from the 
accountants’ report included in the 1968 flotation prospectus. 



Was Bryanston ready for flotation ? 

3.54 During the two and a half years leading up to the flotation Price 
Waterhouse produced two long form reports, both of which concluded that the 
company was not ready for flotation. Each report recommended the 
implementation and successful operation of a number of changes as being 
necessary before flotation could be considered. Some of the recommend- 
ations were minor points but others were fundamental. 

3.55 In view of this past criticism and the comments made in his note to 

all partners dated 21 February 1968 we asked Mr Cherry whether he 

considered the company a suitable candidate for flotation. 

A. Well, I mean it (was) not the happiest one. I think it (was) 
a candidate for flotation. They had done substantially all 
that we had asked for and a few things listed here were still 
to be done. 

3.56 The use of the words 'not the happiest of candidates for flotation' 
indicates that there was still some unease about the readiness of the 
company for flotation and the timing. Mr Cherry told us that the date they 
had set in their minds was much further ahead as they did not consider the 
company could complete its accounts by the end of February. Nevertheless, 
the timetable was achieved. The only obstacle was the appointment of new 
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directors and their having sufficient time to familiarise themselves with 
the company. 



3.57 We asked Mr Regard whether or not he thought that the principal 
recommendations in the Price Waterhouse report had been complied with by 
the time the company was floated. It was his view that some had, but not 
all of them. 

Q. Which ones? 

A. Well, (the NUB) was dependent upon Mr Smith. There are no 

ifs and huts about that. There was conflict but at the time 
I did not quite view it in that light because I thought that 
whatever profit one can make is all right as long as he puts 
profit in and does not take it out. That is what he did all 
the time .... A general point when it comes to the early 
history of this was that the profit was always, to a certain 
extent, inflated by the fact that he used to put in bits of 
private income but he did not see this as wrong ... he would 
always do it at this stage for the benefit of the company 
because he was interested in boosting the profit and the 
share price .... If there were any losses which he could take 
himself he would do that.... The rest: the financial 
control? The financial control was adequate if Smith had 
kept out of it but he would take documents home and he would 
create havoc. The framework was there.... 



3.58 When we asked Mr Smith for his views on whether or not the company 
was ready to be floated he explained that he was very keen to float the NUB 
as he had always wanted to be a banker not for money but for status 
reasons. It was because of this that he went to the best firms such as 
Clifford-Turner and Price Waterhouse and obtained the services of Mr Baker 
and Mr ASW Joseph as directors. So far as Mr Smith was concerned all or 
most of Price Waterhouse’s recommendations had been complied with to their 
satisfaction, otherwise they would not have consented to the flotation 
going ahead; without their agreement, he said, he 'could not have done it'. 



3.59 Price Waterhouse considered that the two new directors were capable 
of making their own assessment of the situation and this view was 
significantly influenced by the background of the individuals concerned. 
Price Waterhouse have submitted that it must ultimately be the respons- 
ibility of the board of directors of a company and the sponsors of an issue 
to judge whether or not to proceed with a flotation. 



3.60 Mr Baker died before our investigation began. However, we did see 
Mr ASW Joseph and we asked him what steps he took to satisfy himself that 
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Bryanston was a suitable company for flotation and to whom he had spoken 
prior to accepting the appointment. Mr ASW Joseph could not recollect 
whether he had asked to see any detailed accountants’ report and was not 
aware of any previous attempts to float the company. He told us that he 
had spoken to Mr Cherry and to Mr Cliff ord-Turner and that he had accepted 
their assurances that everything was in order. Mr ASW Joseph considered 
that he knew enough about the company to be able to agree in the light of 
the advice received that it should go public but did not know of the 
recommendations made by Price Waterhouse: 

Q. One of the things they said was in addition to having two 
non-executive directors, they thought that with you and 
Mr Baker there ought to be a few months between the 
appointment of the non-executive directors and the flotation? 

A. Certainly not, otherwise I would have accepted Price 
Waterhouse's advice. 

Q. One of the things Price Waterhouse said was that it was 
essential that the non-executive directors be put into a 
position to stand up to Mr Smith because there was a danger 
in the Group structure that his private interests and public 
interests would be confused? 

A. Nobody ever told me it, although I became aware of it and 
watched out for that side. 



3.61 When we discussed the timing of the appointment of the directors 
with Mr Clif ford-Turner he indicated that in his opinion a 'run-in period' 
was not required for the directors as they were three 'highly responsible 
people' who were well able to stand up to Mr Smith and who could out-vote 
him. Mr Clif ford-Turner accepted that as the solicitors named on the 
prospectus it was necessary that his firm should satisfy themselves that 
the recommendations of the reporting accountants had been complied with. 

He went on: 

'We were satisfied that with the appointment of these people on 
the board and the safeguards which had been taken in the course of 
the recommendations made, the company was established in a proper 
way to ask the public to put money into it. If we did not agree 
with it we would not put our name on it.... I had no reason to 
doubt the integrity of Smith. I knew that there were people who 
criticised him, and we did make certain enquiries, though I cannot 
honestly remember what they were but I think they involved the 
Bank of England.... You can always get a case where you are not 
quite sure what your view is. I do not say that this was 
necessarily one but you can get cases where it is not easy to take 
a decision. But I was satisfied that with the appropriate people 
on the board and one of the leading firms of chartered accountants 
for the audit the company was in a proper state to go public....' 

So far as the accounting recommendations were concerned Mr Clif ford-Turner 

said that they worked quite closely with Price Waterhouse, that there was 
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no doubt at the time that Price Waterhouse were satisfied and that this was 
sufficient for Clifford-Turner . 

3.62 It has been noted already that Rowe Reeve did not request a special 
report on the company. Mr Rudd told us that it was their normal practice 
to obtain such a report. In this particular case it was possible that 
because of their association with the company over a period of years they 
already knew as much about the company as would have been obtained from a 
long form report. So far as compliance with the recommendations made in 
the earlier reports was concerned Mr Rudd doubted whether Price Waterhouse 
would have allowed the issue to go forward with their name on it if their 
recommendations had not been followed. 



3,63 Mr Regard maintained to us during evidence that he was against the 
whole idea of floating the company. He regarded it as 'a moneylending 
institution’ . We asked Mr Regard what his role was during the run up to 
flotation. He explained that he was then only a non-executive director and 
that he did not join full-time until after the flotation: he did participate 
but largely to the extent of signing documents. It was his view that they 
were in the hands of Clifford-Turner and Price Waterhouse and that it was 
really Clifford-Turner ’ s judgment as to whether the wording of the 
prospectus was satisfactory, with Rowe Reeve having the final say as to 
whether flotation should proceed. 



The press reaction 

3.64 The press reaction to the offer document was one which showed 
interest. Several newspapers confined themselves to discussing the offer 
document: others commented more fully. For example, on 1 April 1968 the 
Daily Telegraph wrote: 

’In this day of share famine and equity enthusiasm new share 
issues, provided they are priced with ordinary prudence, find 
eager takers. It will be an unusual event if brokers Rowe Reeve’s 
offer of 1,450,000 5/- Ordinary Shares in Bryans ton Finance does 
not meet with a ready response, the share going to the expected 
premium on the issue price of 9/9d when stock exchange dealings 
start. . . . 



’The particular risk is in the personality of the chairman 
himself, a hardworking, tremendously successful 55-year-old, who 
in the course of his wheeler-dealing has (inevitably) upset a lot 
of people. 
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’If Bryanston were still thought to be Mr Smith’s personal play- 
thing there would be a big question mark over their market status. 
But a good deal of effort has gone into re-forming the company’s 
methods to make them more conventional, therefore more to the 
City’s taste, without diluting the chief asset which remains 
Mr Smith and his vigorous go-getting. 

’The presence on the board of Victor Baker, the punctilious Albert 
Joseph, and, as an executive director, Charles Parnell (ex Rea 
Brothers, Investment Registry and Philip Hill) attest to that. So 
also does the signature of Price Waterhouse on the accounting 
section of the prospectus.' 

As the Daily Telegraph predicted the whole issue was taken up. 



3.65 Mr Smith was left with a total of nearly 62 per cent of the 
Bryanston shares. This was made up of 42 per cent in his own name and a 
further 20 per cent owned by family trusts set up by him. During 
Bryanston* s life as a public company these percentages varied only very 
slightly, with Mr Smith effectively controlling 60 per cent throughout, and 
in this report we have therefore referred to him as 'majority shareholder’ . 

CONCLUSION 

3.66 We have explained the sequence of events from the autumn of 1965 to 
flotation in spring of 1968. There were unfavourable reports by two 
leading firms of accountants and two issuing houses had decided that the 
company was not ready for flotation. In each report there were the same 
fundamental points: the need to strengthen the board with independent, 
experienced directors; the need to distinguish between the affairs of the 
company and Mr Smith’s other business interests; and the inadequacies of 
management and accounting controls, especially over loan approval. It was 
stressed in the later reports that sufficient time should be allowed 
between the implementation of these recommendations and the floating of the 
company to ensure that the changes worked. 

3.67 When L&YT turned down the flotation in July 1967 a time lag of up to 
two years was mentioned. However, within a few months arrangements were 
being made with a view to flotation in March 1968, only eight months after 
the last report. The company had dropped the idea of using an issuing 
house and had arranged for Rowe Reeve, the company’s brokers, to sponsor 
the issue. 
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3.68 Despite the problems highlighted by Price Waterhouse in previous 
reports Rowe Reeve did not request a detailed accountants* report but 
relied on previous reports and on their meetings with Price Waterhouse who 
were in close contact with the companies through their audit work on the 
1967 year end accounts. Rowe Reeve adopted a less critical attitude than 
the issuing houses and took the consent of Price Waterhouse and Clifford- 
-Turner as evidence that the company was ready for flotation. 

3.69 We have heard from Mr Cherry in evidence that Bryanston was ’not the 
happiest’ of candidates for flotation; but he emphasised that all 
recommendations of substance had been implemented. As we have noted, Price 
Waterhouse considered that their responsibility lay with the accounting 
aspects and that the final responsibility as to whether or not to proceed 
with flotation lay with the directors of the company and the sponsors of 
the issue. In addition Price Waterhouse saw it as the prime responsibility 
of the outside directors to ensure that the recently implemented accounting 
controls and procedures were continued in the future. 

3.70 Mr Rudd has told us in evidence that it had been a matter of 
controversy in the issuing market as to whether a broker could properly act 
on his own, without an issuing house. The same standards were applied and 
to some extent he felt there was an extra obligation on the broker to get 
it right if there was no issuing house. The commercial success of an issue 
reflects on the sponsoring firm, which is answerable if anything goes 
wrong. The decision of the sponsor is taken in the light of the advice 
received. In this case both Price Waterhouse and Cliff ord-Turner were 
prepared to put their names to the issue. In addition Mr Rudd had 
satisfied himself that the people he was sponsoring were suitable: he had 
been in close contact with Mr Smith over a two year period and he 
considered the appointment of two highly respected City men to the board of 
Bryanston as sufficient control over Mr Smith. He told us that in his view 
’the issue was extremely fortunate to have two such people’ as Mr Baker and 
Mr ASW Joseph. 

3.71 There is no doubt that the flotation of the company only took place 

because of the drive and perseverance shown by Mr Smith. He was not put 

off by the adverse response of accountants and two issuing houses. He did 

all he could to get the company floated but at the same time he was 

reluctant to implement many of the recommendations of the professional 
advisers until it became clear that he had to do so. 
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3.72 From the programme that eventually led to flotation it seems that 
the momentum was such that everyone considered it inevitable that the 
company was going to be floated in spring 1968. Despite the recommendation 
by Price Waterhouse that time should be allowed to elapse between 
implementation of the recommendations and actual flotation it appears that 
many of the key recommendations were carried out at the last moment in 
order to meet the timetable. 

3.73 The non-executive directors and Rowe Reeve, Cliff ord-Turner and 
Price Waterhouse were all relying on each other to make the final decision 
on whether Bryans ton was suitable for flotation. Everyone seems to have 
been relying on Price Waterhouse to take the lead but it is not clear how 
far Price Waterhouse realised this: certainly serious consideration was 
given to the flotation by Mr Cherry and his partners and we think that they 
regarded it as a borderline case. We believe that the decision taken by 
Price Waterhouse that Bryans ton was suitable for flotation was a view that 
they could reasonably have taken in 1968. 

3.74 The prime responsibility for deciding upon the suitability of 

Bryanston as a flotation candidate lay with Rowe Reeve, the sponsoring 

brokers , who should have ensured that the new directors had the necessary 

information. Mr Rudd has submitted to us that; 

'It was reasonable for Rowe Rudd to assume that such a board - 
which in anyone's view must have been one of the strongest boards 
operating in the Secondary Banking Sector at the time - would 
ensure that as a public quoted company Bryanston Finance would 
live up to the highest standards; no doubt Price Waterhouse had 
worked on a similar assumption.' 

But it is unfortunate that Price Waterhouse did not convey to Mr Baker and 
Mr ASW Joseph, as they did to Mr Dandy, their concern over aspects of the 
running of the NUB; the two new non-executive directors were neither shown 
the pre-flotation reports nor made aware of the recommendations made. On 
the other hand the non-executive directors failed to ask to see such 
reports and Rowe Reeve did not follow their normal practice of having a 
report specially prepared both for themselves and for the directors. Each 
party was relying upon others without making it clear that they were doing 
so. In the circumstances we think that Price Waterhouse and certainly Rowe 
Reeve ought to have ensured that their own positions were understood. 
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CHAPTER 4 



THE BOARD 



THE DIRECTORS 

4.01 From incorporation until December 1975 the directors and company 
secretaries of Bryanston were: 



Directors 


Appointed 


Resigned 


Also director of 


A T Smith 


29.12.67 




NUB AIL 


P C Hegard 


29.12.67 




NUB AIL 


C E Parnell 


29.12.67 


1.11.69 


NUB 


V G Baker 


18. 3.68 


30. 9.73 


NUB 


ASW Joseph 


18. 3.68 


30. 9.73 


NUB 


H Dykes 


31. 8.71 


3. 7.73 


- 


J M Joseph 


14.11.73 


31.12.75 


NUB 


S Green 


14.11.73 


31.12.75 


- 


Secretaries 








P A Logan 


29.12.67 


1, 6.72 




D A Fitzhugh 


1. 6.72 


4. 9.75 




Seton Trust Ltd 


4. 9.75 







4.02 We have mentioned (3.20) that in the first accountants’ report in 
February 1966 Touche Ross pointed out that the NUB depended almost entirely 
on Mr Smith for its management. They recommended that the board should be 
strengthened and as a result Mr Parnell was appointed an executive 
director. 

4.03 After further pressure on Mr Smith prior to flotation Mr Baker and 
Mr ASW Joseph were appointed as non-executive directors (3.46). 

Mr ASW Joseph described to us the role of himself and Mr Baker as being: 

'... to try and put them on the right path, and get them right, 
and inculcate them into City ways, and so forth.' 



THE RESIGNATION OF MR PARNELL 

4.04 The first director to leave was Mr Parnell. Mr Parnell was a 
traditional banker who perceived his role at Bryanston as one of bringing 
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order and propriety into a highly individual and unorthodox system. This 
was likely to irritate someone such as Mr Smith who was used to running 
everything and to nothing happening without his knowledge and approval. 

4.05 The relationship between Mr Smith and Mr Parnell had never been 

easy. In 1966 it came to the attention of Leopold Joseph that there was 

friction between the two men (see 3.27). Mr Heymann of Leopold Joseph made 

it clear that the company was not a flotation candidate without 'a full 

time senior and independent executive with background and experience like 

Parnell's'. Mr Heymann said that they had to be: 

' . . . satisfied that there was somebody involved who could keep 
Smith on a very tight rein if need be.' 

Mr Smith took the warning and the differences between him and Mr Parnell 

were patched up . 

4.06 Mr Parnell had welcomed the arrival of Mr Baker and Mr ASW Joseph on 

the board as he felt that they would support him against Mr Smith. Though 

Mr ASW Joseph told us that he had no criticism of Mr Parnell, Mr Smith and 

Mr Regard stated that Mr Parnell was ineffective in his executive role. We 

suspect that the reason that Mr Parnell was asked to resign is summed up in 

one of Mr Smith's comments to us: 

'Parnell was a banker in the proper sense of the word and the 
business we were doing was not banking as such.' 



4.07 Mr Parnell with his extensive background in traditional banking had 

previously outlined to us his perception of his role: 

' . . . I do not want you to get the impression that I was always 
having rows with Smith or anything like that. I think the proper 
way to put it is that where I was concerned with the quality of 
the business, not the quantity of the business... (Mr Smith) was 
concerned with the quantity of the profits rather than the quality 
of the profits.' 



4.08 Mr Parnell told us that he was asked to resign: 

A. I was asked to join the board for certain reasons, which I 

did, and I might say I did not resign: it was put to me that 
I should resign. In a way, I thought really my brief was 
finished ... I had tried my best to be as strict as I could 
and life was not all that easy during this period, as you can 
well imagine, and when I was asked to resign - actually I 
suppose in today's language I'd had it by then, really. 

Q. Why had you had it? 

A. Because every day I had to query (Mr Smith) on a lot of 
matters. I had to see as far as I could, to argue — 
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sometimes I am afraid I had to be quite rude, to put pressure 
on, and ultimately when somebody has got a controlling 
interest in any company he has got the last weapon really in 
his hands, and when he said to me - his words to me were that 
we were not getting on, not in disagreement, he did not tell 
me he disagreed - but we could not see eye to eye, and in the 
circumstances he thought it best that I should resign. I 
said, "All right, I agree with you; I will agree to disagree 
with you", and provided he gave me satisfactory terms the 
best thing was for me not to argue any more about it.... 

4.09 The departure of Mr Parnell in November 1969 left the board without 
an executive director with banking experience and marks the point in the 
history of the NUB at which Mr Smith abandoned his aspirations of 
conducting an orthodox banking business. He asked Mr Parnell to resign 
because he found irksome the restraints that conventional banking sought to 
impose. The NUB accounts for 1969 disclose that a payment of £15,000 was 
made to Mr Parnell on the termination of his service contract. He also made 
a large profit, according to Mr Smith’s solicitor Mr Kramer, on the sale to 
Mr Smith of the shares granted to him under his contract of service. 

THE APPOINTMENT OF MR DYKES 

4.10 In August 1971 Mr Dykes, a Glasgow solicitor, joined the Bryanston 
board as a non-executive director. He had known Mr Smith since about 1946 
having acted for him in the acquisition of shops in Scotland. The two men 
had become friends. Mr Dykes told us that the group benefitted from his 
contacts with banks and other city institutions. At the time of his 
appointment Mr Dykes had an informal arrangement for the sale of a property 
company he owned to BPG(Scotland) but this sale was never completed. 

THE OPERATION OF THE BOARD 

The executive directors 

4.11 After Mr Parnell had resigned there were only two executive 
directors of Bryanston, Mr Smith and Mr Hegard, and they divided the 
management between them. Mr Smith looked after the financial side and gave 
Mr Hegard a free hand with the industrial division. It was not a rigid 
allocation of responsibility; Mr Smith was chairman of the industrial 
companies as well as Bryanston and was naturally interested in what was 
going on while Mr Hegard often talked banking matters over with Mr Smith 
and stood in for him when he was away. Nevertheless in essence each ran 
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his own division with little interference from the other. Mr Smith worked 
in Cavendish Square; Mr Regard's office was at Worcester Park, Surrey. 



The non-executive directors 

4.12 Board meetings were not held on a regular day each month but were 
normally fixed by telephone as required. They lasted for perhaps two hours 
in the morning and sometimes continued over lunch. Of the non-executive 
directors Mr Baker and Mr ASW Joseph were regular in their attendances but 
Mr Dykes rarely came as he lived in Glasgow. He attended only six meetings 
during the two year period that he was on the board and his inability to 
attend regularly was one of the reasons for his resignation. In addition 
to board meetings Mr Baker and Mr ASW Joseph met with each other and with 
one or both of the executive directors on an informal basis from time to 

t ime . 

4.13 We set out below a list of attendances at Bryanston board meetings 
between 28 March 1968 and 31 December 1975 as shown in the minute book. We 
have distinguished between meetings at which one or more non-executive 
directors are recorded as attending and other meetings. We explain the 
significance of this distinction below. 



Board meetings with non-executive directors in attendance 





Number 


ATS 


PCH 


CEP 


ASWJ 


VGB 


ED 


SG 


JMJ 


1968 


11 


11 


9 


11 


11 


8 


- 


_ 


_ 


1969 


8 


8 


4 


4 


8 


7 




- 




1970 


11 


9 


11 


_ 


10 


9 






— 


1971 


8 


8 


5 


_ 


6 


7 


2 


- 


_ 


1972 


9 


9 


9 


— 


6 


8 


2 


- 


- 


1973 


8 


8 


6 


— 


6 


7 


2 


1 


1 


1974 


8 


8 


2 


_ 


- 


_ 


_ 


1 


8 


1975 


21 


20 


10 


— 


- 


- 


_ 


12 


20 




84 


81 


56 


15 


47 


46 


6 


14 


29 



(Mr S Green and Mr JM Joseph are introduced in Chapter 10). 
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Board meetings of 


executive 

Number 


directors 

ATS 


only 

PCH 


1968 


5 


5 


4 


1969 


4 


4 


3 


1970 


9 


9 


9 


1971 


13 


13 


13 


1972 


33 


33 


33 


1973 


9 


9 


8 


1974 


2 


2 


2 


1975 


1 


1 


1 



CEP 

5 

3 




76 



73 



8 



4.14 Companies frequently carry out business of a routine nature by a 
committee of the board rather than by the full board itself and the 
majority of the meetings where non-executives were not present were of this 
nature: statutory formalities, the application of the company’s seal to 
documents and instructions to bankers when opening new bank accounts are 
examples. When this practice is followed either copies of the minutes of 
such meetings should be sent to all directors or a special book recording 
such meetings ought to be kept. The minutes ought then to be produced at 
the next full board meeting and the proceedings of the committee ought to 
be considered and approved. At Bryanston this did not occur. 



4.15 When we took evidence from Mr Dykes and Mr ASW Joseph they expressed 
surprise at the number of board meetings which had been held but at which 
they were not present. Their explanation was that they had not been 
advised that such meetings were to be held. When shown the minutes of such 
meetings they professed ignorance of the business that had been transacted 
and expressed varying degrees of indignation that they had not been kept 
better informed. 

4.16 We enquired into the procedures for circulating copies of minutes 
and found that there were none. We were told that the practice was to lay 
on the table for approval at one full board meeting the minutes of the 
previous full meeting. Mr Regard told us that he ’insisted’ on copies of 
intervening ’committee' minutes being sent to the non-executive directors 
whereas Mr Fitzhugh said that he did this ’whenever possible’. However, we 
have found no trace of them on the files that the non-executive directors 
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have made available to us and although we doubt that they were entirely 
unaware that such meetings were taking place we accept their evidence that 
they did not know the details of the business transacted. 

4.17 Not all the committee meetings held by Mr Smith and Mr Regard alone 
were of routine business: included in their number were meetings author- 
ising the granting of guarantees to other banks of loans made by those 
other banks to NUB customers. In particular, guarantees to various banks 
on behalf of the Morris O’Farrell group totalling over £3.2 million were 
made in this manner without the knowledge of the non-executive directors. 
These guarantees and their consequences are dealt with in Chapter 7 of this 
report. 

4.18 It is clear that such large guarantees of the obligations of others 
outside the Bryans ton Group should have been the subject of discussion and 
approval by the whole board and both non-executive directors that we have 
seen are agreed upon this point. Mr Dykes said to us in relation to a 
guarantee of £1.8 million to Anglo-Portuguese Bank on behalf of Acfinch Ltd 
(an MOF company - see 7.151): 

’ . . . if I had known anything like this I would not have been on 

the Board . ’ 



4.19 It will be recalled that the appointment of non-executive directors 

was an important prerequisite to flotation stipulated by Price Waterhouse 

who had identified a number of areas to which their particular attention 

should be directed. We asked witnesses how effective they considered the 

non— executive directors had been. Mr Fitzhugh said: 

’Both Joseph and Baker... were always a bit aggrieved because they 
alleged that Smith never told them what was going on. This also 
applied to Dykes as well when he was a member of the board. They 
always complained that Smith did not tell them about what was 
going on, so that board approval for major property transactions, 
major deals, really was merely a rubber stamping operation. All 
the decisions were made by Smith. ’ 

However, we think that there is some force in the submission made on 

Mr Smith’s behalf in relation to his non-disclosure to the board: 

’That any failure on the part of Mr Smith was attributable to his 
overriding enthusiasm for business and impatience with what he 
conceived to be red tape, and not to dishonesty.’ 



4.20 The impression of a less than dynamic board that Mr Fitzhugh’ s 
comment gives was not changed when we examined the detail recorded in the 
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minutes of the full board meetings. Apart from the legal formalities for 
accounts, shareholder circulars, dividends etc the minutes are mainly 
orientated towards the finance division. The minutes suggest a passive 
board which received only such information as was given. The board is 
shown as requesting information on few occasions and even then subsequent 
minutes do not record its provision. There is also no record of the board 
reviewing performance, interim accounts or budgets in a critical way. We 
asked Mr Regard about the fact that few discussions of policy were 
mentioned in the minutes and that this suggested either that there were no 
such discussions or that the minutes were inadequate*. 

A. I think, first of all, the minutes might be inadequate so far 
as they are too brief. I think the policy matters that were 
discussed at board meetings were deliberately kept trivial so 
that they did not really warrant being minuted.... 

Q. Even in the days when the first Mr Joseph and Mr Baker were 
directors, matters were kept trivial? 

A. No, at that time it was more constructive discussion and 
quite often because one of the two gentlemen would bring 
matters up which they had learned either from me or 
Mr Parnell or in the City sometimes. There were quite a lot 
of constructive board meetings at that time particularly if 
they were in the morning but afterwards they became rather 
farcical. The whole thing was crumbling. You must remember 
that . 



CONCLUSION 

4.21 Mr Regard told us that Mr Smith considered that as the controlling 
shareholder of Bryanston he had a blanket authorisation to act as he saw 
fit. All the evidence suggests that he was not prevented from doing so. 



4.22 We have concluded that Mr Smith deliberately withheld information 
from the non-executive directors in order to ensure that they were not 
aware of the manner in which the business of the finance division was being 
conducted. This particularly applies to the business transacted at the 
meetings attended only by Mr Smith and Mr Regard. By attending such 
meetings and through his role as an executive director Mr Regard was aware 
of what was happening but he does not appear to have taken any steps to see 
that the non-executive directors were better informed. We wondered whether 
some of the two-man meetings recorded were fictitious but we were assured 
by Mr Smith and Mr Regard that they were not. 
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4.23 We also believe that the company secretaries, Mr Logan and in 
particular Mr Fitzhugh, should be criticised for failing to ensure that the 
non-executive directors were advised of what had occurred at the two-man 
meetings. Mr Fitzhugh was not shown as being present but he told us that 
it was he who placed minutes in the minute book and it follows that he knew 
of the resolutions which had been passed. He also signed the MOF 
guarantees as witness to Mr Smith’s authorising signature. Mr Fitzhugh 
acquiesced in the procedure whereby copies of minutes were not circulated 
to all directors and only the minutes of the previous full board meeting 
were read out for approval, with no mention being made of any intervening 
two-man meetings . 

4.24 The role of non-executive directors is poorly defined. They ought 
to provide both informed and independent supervision of a company’s 
operations. Each of the non-executive directors who has given evidence to 
us has seen this to have been his role at Bryanston. We believe that 
certainly at first the non-executive directors did try to control Mr Smith 
and to make the NUB into a more orthodox bank; they attribute their failure 
to Mr Smith’s reluctance to change his ways. 

4.25 Although their backgrounds should have fitted them for the role we 
have found little evidence that the non-executive directors had any impact 
on the operations, conduct or development of the Bryanston Group. Whilst 
we are sure that Mr Smith and Mr Regard successfully concealed much 
information from the non-executive directors we cannot accept that they 
were entirely unaware of what was happening. Equally we have found little 
evidence of their requesting information or asking why information which 
had been available was no longer being supplied: for example, details of 
the loans made by the NUB. We conclude that the non-executive directors 
ought not to have remained on the board when they were so ill-informed. 
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CHAPTER 5 

THE FINANCE DIVISION 



INTRODUCTION 

5.01 The finance division of Bryanston operated through the NUB and 
through a number of smaller companies: its activities embraced debt 
factoring, short~term loans, first and second mortgages, current and 
deposit account banking and administrative services both to companies 
within the Bryanston Group and to Mr Smith's private companies. The range 
of financial services provided was gradually expanded over the years up to 
1974. Prior to 1973 the finance division made a major contribution to the 
consolidated profits of the Bryanston Group but thereafter there were 
losses and cash flow problems. 

Types of business 

5.02 The NUB was licensed under Bahamian law to carry on the business of 
banking and had received a certificate from the Board of Trade under 

S. 123(1) of the Companies Act 1967 stating that it was for the purposes of 
the Moneylenders Acts 1900 to 1927 a 'person bona fide carrying on the 
business of banking'. It also held a principal's licence under the 
Prevention of Fraud (Investments) Act 1958. 

5.03 The NUB offered many normal banking facilities and its main business 
consisted of financing the debt factoring group companies , advancing money 
on short term loans to customers and in providing mortgage facilities 
mostly on first or second mortgages over periods of up to ten years. Its 
customer deposit and current account facilities were supplemented by local 
lodgement and clearing arrangements provided by the Westminster Bank. 

5.04 The greatest number of transactions within the finance division were 
those connected with debt factoring. The factoring activities were headed 
by Comprehensive Managements Ltd which in turn owned the share capital of 
up to 180 factoring or 'sales’ companies; of these 70 to 80 were active at 
any one time, each being responsible for factoring the debts of an 
individual trading customer. 
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5.05 For each trader who used this service of the NUB a separate sales 
company was formed, usually using the name of the trader with the addition 
of '(Sales)’: thus the sales company for X Ltd would be X (Sales) Ltd. 
Because of the similarity between these names it was hoped that the 
trader's customers would not appreciate that their debts were being 
factored. Under the factoring agreement at the moment of sale the trader 
technically sold the goods to the sales company to whom the customer became 
indebted. The sales company paid the trader weekly the value of sales 
invoices raised less commission (proportionate to bank interest and the age 
of outstanding debts), a management fee and a retention against the 
possibility of some of the debts proving uncollectable. Since the 
factoring was 'with recourse', if the sales company was unable to obtain 
payment from customers these debts were passed back to the trader who 
ultimately bore any bad debt losses. 

5.06 The sales companies obtained their operating funds by means of an 
overdraft from the NUB and made profits to the extent that the various 
charges paid by traders exceeded the sales companies' actual management 
expenses and interest payable on the NUB overdraft. Most of the trading 
customers who used the factoring service were small private businesses 
whose shareholders were actively involved in the management of the company. 
Many of these traders saw factoring as a means of acquiring both additional 
finance and of having part of their debt collecting and accounting 
functions carried out by the sales company. 

5.07 The only debt collection agency that appears to have been used by 
the sales companies was Frond Finance Ltd, one of Mr Smith's private 
companies. Some NUB customers had debts factored by companies owned by 
Mr Smith personally and we comment below (6.155) on the conflict that this 
created. 

Funding and lending 

5.08 At the beginning there was little need to look to the outside 
banking community for finance as Mr Smith provided all that was necessary 
in addition to the customers' deposits. It was not until 1971 and later 
that the NUB and Bryans ton had to obtain loans and overdrafts from other 
banks to fund the operations of the finance division. 
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5.09 During 1968 to 1970 the level of lending to customers on current and 
loan accounts remained fairly steady at about £2 million whereas inter- 
company loans, primarily to debt factoring companies, increased from 
£0.8 million to £1.5 million. Borrowing from the NUB was expensive; for 
example, in 1974 when base rate was between 12 per cent and 13 per cent 
current accounts were charged with interest at the rate of 2.375 per cent 
each month, which was an effective annual rate of 32.5 per cent. Some 
larger loans such as those to Mr Hegard and the Morris 0 'Farrell group 
(MOF) were charged at lesser rates varying between one and two per cent 
each month. 



5.10 In 1971 and 1972 there was dramatic growth in the NUB's activities. 
Lending to customers on current and loan account rose to £7.2 million by 
31 December 1972 with guarantees by Bryanston of customers' borrowing from 
other banks of an additional £2.8 million. So much of this growth was due 
to business with MOF that we have found it necessary to deal with MOF and 
its relationship with Mr Smith separately in Chapter 7. 



MR SMITH'S EXECUTIVE METHODS 



5.11 Mr Smith took all decisions in the NUB: he determined the trivial as 
well as the important. He has Impressed on us, and other witnesses bear 
him out, the long working hours each day that he spent on the affairs of 
Bryanston, particularly on those of the finance division. He was 
accustomed to a seven day week. He had an unusual form of control which 
was a weekly memorandum to each of the more senior members of the NUB's 
staff. Many, sometimes ten or more, memoranda were prepared each weekend 
by Mr Smith with the assistance of his weekend secretary and these were 
delivered to the relevant staff members on Monday morning. Each memorandum 
had up to a hundred numbered points which were a mixture of instructions , 
requests for information and comments on past and future individual and 
departmental performance. These documents were typewritten down the left 
hand side of the page and it was expected that they would be returned to 
Mr Smith by the following Friday with the addressee's answers or comments 
on each point entered on the right hand side. Mr Smith has maintained that 
It was not his practice to retain the returned memoranda for more than one 



week, and that he was therefore unable to make copies available to 
However, we have obtained copies of some of the answered memoranda 



US . 

that 



were retained by staff members. 
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5.12 It is clear that the activities of the NUB and of Mr Smith’s private 
companies were closely linked in his own mind. His memoranda switched back 
and forth between the two. In the basement at Cavendish Square there was a 
strong room which was known to the staff, we were told, as 'Aladdin’s Cave' 
and in which Mr Smith stored valuables: sometimes these belonged to 
himself; and sometimes to people who had deposited them as security for 
loans from either Mr Smith himself, or from his private companies, or from 
the NUB. 

5.13 The memoranda addressed to Mr Lang, manager of the NUB, ranged from 
rebukes for such things as too high a quality of scrap paper to 
instructions for changes in interest rates and the opening or closing of 
NUB customer accounts. These instructions demonstrate the extent of the 
detailed control exercised by Mr Smith over both large accounts and the 
very smallest of balances. Staff members did not have an overall knowledge 
of many of the transactions between the NUB and its customers; they were 
merely expected to effect entries in the NUB ledgers in accordance with the 
directions given by Mr Smith in these memoranda. 



5.14 Mr Lang was a Barclays Bank branch manager for three years before 

joining the NUB and we asked him what his job at the NUB was like: 

Q. Could you give us an outline as to what your job was at the 
bank when you joined it? 

A. Virtually running the bank, on instructions from Smith. 

Q. You were responsible for everything there, were you? 

A. I supervised the staff, and as I say, any instructions, which 
were frequent, from Smith, I put into operation. 

Q. Did you have the same sort of authority that you would have 

expected to have at Barclays, for instance? Did you have the 
authority to make loans or anything of this sort? 

A. Initially, for a very short time, then we had one or two 

altercations, and I decided I was not prepared to do it any 
more, so we carried on as before. 

Q. By "as before" ...? 

A. Taking instructions from Smith. I told him if that is the 

way he wanted to run it, I would run it for him, but make no 
decision. 

5.15 During their 1969 audit Price Waterhouse noted in their workpapers: 

’It was necessary to raise such a high number of accounts for query 
because the company does not maintain centralised loan history 
records. No powers of decision or authority regarding loans and 
payment of cheques are vested in the bank manager, and 
consequently "the Bank" does not contain adequate information on 
which to assess any loan or overdraft. The information and 
explanations and underlying documentation to build up an account 
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history are to be found in various places around the building, the 
vital items usually being extremely difficult to locate, and 
ultimately in the chairman’s head.’ 



5.16 Mr Parnell was appointed a director of the NUB in January 1967 and 
had executive responsibility within the finance division. His role was 
very much subordinate to Mr Smith and he was a regular recipient of one of 
Mr Smith’s weekly memoranda. Mr Parnell in looking back on his time at the 
NUB told us: 

’... one part of my brief, putting tremendous pressure on, I had 
accomplished a great deal in being able to find nominees to the 
board, get acceptance credits, tidying up various things, backing 
Price Waterhouse, getting Logan and so on, which took a lot of 
effort, and I thought it was something that should have been done, 
which I did. ’ 

And later when discussing his resignation: 

’I think, indeed, when we were at board meetings, when there were 
three of us facing him, he listened to us. Maybe it was under 
pressure, I do not know, but we got things done....’ 

5.17 Mr Parnell resigned as a director of the NUB on 29 October 1969 and 
his position as an executive director of the finance division was never 
filled. 



5.18 Instructions on many administrative matters, not directly related to 
banking, were given to the successive company secretaries, Messrs Logan and 
Fitzhugh, and they were sometimes required to pass on instructions to 
Mr Lang, the manager of the NUB. 



5.19 Mr Logan told us that the staff at the NUB were absolutely swamped 

with paperwork. Mr Fitzhugh said in evidence: 

’...It was an impossible group. I mean, it is difficult to 
describe and it was the sort of situation that one wants to forget 
about and regard it as a bad dream. There were so many things 
that were wrong and unorthodox.’ 

Mr Fitzhugh went on to tell us that he had resigned two or three times but 
that on each occasion Mr Hegard had talked him out of it. 



5.20 Mr Delbourgo joined the group in January 1973. He had previously 
been managing director of companies within the Triumph Investment Trust Ltd 
group (from whom he recovered substantial compensation for loss of office: 
see Delbourgo v Field (Inspector of Taxes ) 1978 2 All England Reports 193 
C.A. , in which action it is to be noted that he appeared in person) and 
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also chairman and chief executive of Coronet Insurance Co Ltd (a subsidiary 
of Triumph Investment Trust) from its formation in 1965 until he resigned 
in June 1970. 

5.21 In a press announcement by the Bryanston board it was stated that 
Mr Delbourgo would be 'responsible for the development of the group's 
business and be involved in new acquisitions' . This appears to us to have 
turned out to be an overstatement of Mr Delbourgo 's role since during 
Bryanston' s time as a public company he remained Mr Smith's personal 
assistant. As such he was a regular recipient of one of Mr Smith's weekly 
memoranda and was the means by which many of Mr Smith's instructions were 
carried out. He had graduated in law and this knowledge was of value to 
the group in its litigation. 



LIFE AT CAVENDISH SQUARE 

5.22 A number of witnesses have commented unfavourably about the number 

and quality of staff and the general working conditions at 18 Cavendish 

Square. Price Waterhouse wrote to Mr Smith in 1969: 

'At the time of our audit the banking department was in our view 
inadequately staffed, both in quality and numbers. This was 
evidenced by the failure in 1968 to carry out regular 
reconciliations of the clearing bank account with Westminster 
Bank, by the failure to agree the bills held for collection 
account with the actual bills and by the lack of control of the 
securities register. 

'We have previously said that more staff will be required if (the 
nub's) activities are to continue to expand in 1969. It must also 
be pointed out that sufficient staff of the right calibre cannot 
be attracted unless the company is prepared to pay appropriate 
salaries, and staff will not be persuaded to stay unless good 
working conditions are provided. 

'We understand that a complete review of bank staff requirements 
has been made and that new appointments have been made at all 
levels. We recommend that the duties and work-loads of these new 
personnel be carefully examined and clearly set out in writing, 
with particular reference to the information required for manage- 
ment purposes. In this way, the day-to-day running of (the NUB) 
need not be upset by requests for management information which 
should more properly be produced on a regular basis. 

'As to premises, we gather that new and larger offices have been 
obtained and will be ready for occupation at the end of 1969.' 
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5.23 Although on a number of occasions the possibility of obtaining 
3 ^^^j[tional accommodation was investigated no significant additional office 
space was acquired apart from the Shoreditch branch which was open from 
April 1972 to October 1973 (see 5.50). 



5.24 The problems concerning the finance division’s staffing and 

accommodation were summarised by Mr Fitzhugh: 

’The working conditions were deplorable. He would never spend any 
money on cleaning, on furniture, with the result that it was very 
difficult to keep (staff) because, firstly, the rates of pay were 
very poor, they were not competitive, and he was rather volatile 
in so far as he would argue, he would shout - not swear - and 
create a terrible storm with various people.... Every decision 
down to the purchase of a dozen toilet rolls had to be made by 
Smith. Nothing was purchased without his saying. Even the milk 
had to be approved by him. ... It was virtually impossible to get 
up a proper administration, and there was a colossal staff 
turnover, always a shortage of staff, with the result that 
continuity did not really exist and was difficult to achieve. The 
accounting records, although barely adequate, could not be 
improved . . . . ’ 

5.25 Mr Fitzhugh’s description is confirmed by the fact that the books 
and records made available to us at the start of our investigation were 
generally in a chaotic and incomplete state. The files contained loose 
documents in no particular sequence and there was no overall record of the 
files from which we could ensure that all existing files had been made 
available to us. Furthermore it is apparent from working papers and Price 
Waterhouse’s audit files that the accounting data produced in the circum- 
stances described by Mr Fitzhugh required voluminous adjustments in order 
to produce figures suitable for inclusion in statutory accounts. It is 
apparent from letters from Price Waterhouse and from Mr Smith’s memoranda 
that throughout the period book-keeping and accounting routines were in 
arrears and performed in a slipshod manner. 



5.26 Mr Smith accepted in evidence that it had proved difficult to obtain 
sufficient staff of suitable quality. He rejected the suggestion that 
inadequate remuneration and accommodation were the cause of this; he said 
that he paid the usual rate fixed by staff agencies. He considered that 
the humdrum and repetitive nature of the work, particularly for the debt 

factoring companies, made it unattractive to people of the calibre he would 
have liked to employ. 
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5.27 We put Price Waterhouse’s comments of 1969 on poor staffing to 
Mr Regard: 

Q. Did it in fact get better? 

A. No. I do not know whether it was conscious or deliberate, or 
not, but he simply would not employ anybody of calibre who 
might stand up to him. 

5.28 The evidence of all the witnesses we have seen is that Mr Smith 
dominated the whole of the activities of the finance division. His role 
extended from the opening of all incoming mail to authorising the smallest 
of purchases and from signing all outgoing cheques to the most detailed 
review of all transactions. The senior staff told us that the consequence 
of Mr Smith’s involvement in so much detail was that they were not fully 
informed and could not play a significant part in the control or decision 
making processes of the division. 

5.29 The deficiencies in the books and records and the fact that so many 
of the transactions were understood by Mr Smith alone has had a very 
significant effect on our investigation. We have had to reconstruct the 
details of many transactions from the files of other parties involved; 
there are some transactions of which our knowledge is still incomplete. 

Mr Smith has consistently told us that he did not retain any copies of 
memoranda prepared at his home or of the replies he received. We believe 
that this assertion was untrue at the time when our investigation began and 
that there were documents at Mr Smith’s home which were relevant to our 
inquiry. 

CONTROL OVER LOANS 
First attempts at control 

5.30 In their report issued on 18 August 1967 (see 3.32), seven months 
before flotation. Price Waterhouse recommended the appointment of two 
non-executive directors and suggested that the specific approval of the 
board should be required for loans in excess of £5,000 together with all 
transactions between the NUB and Mr Smith and his private interests. These 
proposals were necessary because Price Waterhouse had discovered that few 
loans were being approved by the board. They expressed particular concern 
over large loans which had been negotiated by Mr Smith personally. 
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5.31 It was difficult to establish the proper allocation of income and 
expense between companies and thus segregate the true profits of the NUB’s 
business from those of Mr Smith’s private interests. Price Waterhouse 
noted that this situation gave rise to a possible conflict of interest for 
Mr Smith and recommended that the specific approval of the board should be 
obtained for transactions where Mr Smith had an interest in a customer or 
potential customer of the NUB. 

5.32 These recommendations were repeated to Mr Smith by Price Waterhouse 
at the time of the flotation in broadly similar terms. 

5.33 A board meeting of Bryanston held on 1 April 1968 agreed that loan 
proposals would be discussed at weekly directors' committee meetings and 
that subsequent granting of loans would be confirmed at the monthly board 
meetings. A Bryanston board meeting on 6 May 1968 agreed that directors' 
committee meetings would be held fortnightly. We have seen minutes of 
committee meetings on 29 April 1968 and 20 May 1968 and these indicate that 
detailed consideration was given to loan proposals. We have found no 
subsequent mention of any meetings of the directors' committee; there are 
no committee minutes and there is no reference in the Bryanston or the NUB 
minutes to confirmation of loans approved by the committee. Most of the 
NUB minutes relate to banking formalities such as the opening of accounts 
with their bankers and record meetings attended only by Mr Smith and 

Mr Regard. To this extent it can be said that an informal committee 
continued but matters other than formalities were usually discussed at 
meetings of the Bryanston board, although full meetings of the NUB board 
did occur from time to time. We have had regard to the minutes of both 
boards when considering in this chapter the supervision exercised by the 
directors . 

5.34 During nine meetings in 1968 the board discussed a number of 
individual loans but there is no record of comprehensive lists of loans and 
overdrafts being presented to the board other than on 1 July, when lists of 
outstanding and completed mortgages were produced, and 2 December when the 
board considered a list of first and second mortgages. These were attempts 
at board control but they were shortlived. 

Price Waterhouse ask for better control 

5.35 Price Waterhouse were always aware of Mr Smith’s position within 
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Bryanston and of the need for the board to exercise effective control over 
an organisation that tended to be a one“”iflan band. They told us that to 
sotae extent they regarded Mr Hegard as an effective independent check on 
Mr Smith but particularly in the early years they pressed for the board as 
a whole to examine and approve large loans and all loans to Mr Smith and 
Mr Hegard. 

5.36 It was Price Waterhouse's practice after an audit to send a letter 
of comment. This was addressed to Mr Smith and informed him of the systems 
which needed improvement and the controls which needed strengthening. 
Controls over loans were a recurring topic from the time of their first 
appointment as auditors. 



5.37 Price Waterhouse's letter of 18 August 1967 commented: 

'We have been concerned during our audit of the 1966 accounts with 
what we have described as special loans — loans of substantial 
amount which have been negotiated by Mr Smith personally rather 
than through the normal bank channels. Last year we recommended 
that all loans over £5,000 should have the approval of the Board 
but at the time of the audit, this has been done in only three 
cases . ' 



5.38 Flotation caused the matter to be raised again as although there had 
been some improvement Price Waterhouse were still dissatisfied. On 20 May 
1968 they wrote to Mr Smith: 

' Review of existing loans by the Board 

'It is understood that all loans to new borrowers of amounts over 
£10,000 are approved by the Board and are minuted but that 
increases to existing loans over £10,000... are not approved by 
the Board. We consider that if the system of reviewing loans is 
to be satisfactorily carried out then it is essential that a list 
of all loan and current accounts in excess of £10,000 giving 
particulars of the purpose of the loan and details of the security 
held and any other relevant information should be prepared and 
made available for the Board of Directors at each of its meetings 
so that the current position can be constantly reviewed.’ 



5.39 In August 1969 Price Waterhouse submitted to Mr Smith a draft audit 
comments letter which was based on their 1968 audit work and which 
reiterated their recommendations concerning loan approvals. Mr Logan had a 
copy of this letter and felt that Price Waterhouse did not appreciate fully 
the difficulties of the situation. He telephoned Price Waterhouse on 
13 August 1969 and their note of the conversation was: 
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'Logan rang in a state of some depression about our draft 
(internal controls) letter. He said it was all very well 
theory but in practice Mr Smith took up 2 days per week of 
the accounting staff by sending them long lists of queries to be 
answered at once. If this was to continue, they would never get 
decent staff nor get things done. 



'In particular he said (1) that no bank reconciliation had been 
done since 31/12/68 (2) he doubted whether the board was really 
shown lists of loans, overdrafts etc for approval (Logan had a row 
with Smith over this and no longer attends board meetings). Smith 
just approves them himself . 



'If Smith had not also got a copy of the draft memo from us, we 
could have put something in about all this as if it came only from 
us. As it is, it would be all too obvious! 



'Logan emphasised that all this was "off the record so I do not 
think we should quote him on these points . ' 



5.40 The final text of the audit comments letter was submitted on 

29 October 1969 and the relevant part was: 

'We suggest that in future the directors’ control over loans 
should be strengthened by means of a review of existing loans 
carried out every three months. Loans of over £10,000 (after 
deducting deferred interest) should be scheduled and reported to 
the board. We also suggest that the system outlined above should 
be extended to current accounts and that the regular review of 
loans should also include any overdrafts. 

'We understand that the executive directors do not consider that 
such a procedure is necessary and that it would create unnecessary 
additional administrative work. We also understand that at a 
recent board meeting all loan accounts were discussed and a full 
list of all new loans from 31 January to 1 September approved. 
However, as a substantial amount of (the NUB's) assets consist of 
loans and overdrafts and as it is obviously important to guard 
against bad debts, we still feel that all directors should have 
regular information as a matter of routine about the large 
accounts. The experience of all the members of the board may be 
of assistance in this work. If the books are written up properly 
the extraction of a list of amounts over £10,000 for review should 
not present any difficulties nor take any undue time.' 



5.41 During 1969 no consideration was given by the board to loans until 
after the receipt in August of Price Waterhouse's draft audit comments 
letter which was based on their 1968 audit work. At an NUB board meeting 
on 23 September a list of loans completed during the period 1 January to 
11 August was submitted together with a list of balances overdrawn in 
excess of £5,000 at 28 August. On 10 December the NUB board reviewed lists 
of new and existing loans and advances exceeding £10,000 in the period to 
30 November. 



60 



Printed image digitised by the University of Southampton Library Digitisation Unit 



5.42 During 1970 little consideration was given to loans by either board. 
On 4 February two loans of over £10,000 were approved; a possible bad debt 
was considered at a Bryans ton meeting on 1 June and an existing loan was 
reviewed by the Bryanston board on 15 October. It was not until a 
Bryanston meeting on 9 December that advances made during the year were 
confirmed and agreed. 



5.43 During 1971 one proposed loan was considered by the board and two 
existing loans were reviewed. The minutes record board consideration on 
5 April of balances reflecting new advances of £10,000 or more during the 
year, together with balances reflecting an increase of £10,000 or more 
against advances already in existence at 1 January 1970. On 20 May the 
minutes record the production to the board of schedules of NUB advances for 
the period from 1 January to 30 April and a further meeting on 12 July 
examined advances covering the period 1 May to 30 June. 



5.44 One of Price Waterhouse’s staff visited the NUB on 20 August 1971 
and recorded: 

’ Loans to Directors and other loans and advances 

’1. The list of all new loans between 1 January 1971 and 30 April 
1971 was not signed by the directors at their board meeting on 
20 May 1971. The list was presented to them, according to Mr 
Logan, but they would not sign them. 

’In addition, Mr Smith crossed out the "current account - Bathrich 
Securities" increase of £135,881 to £399,988 on the grounds that 
as it was his own personal account and as that account showed a 
net credit, this was none of the other directors’ business.’ 



5.45 On 8 December 1971 Mr Cherry of Price Waterhouse wrote to 
Mr Smith: 

'On loans and overdrafts generally I repeat my previous recommend- 
ation that each month the Board should be presented with a 
schedule of outstanding loans and overdrafts over £5,000 showing 
details of collateral security, the amount of the unsecured 
portion and any relevant comments.’ 



5.46 Mr Smith indicated in his reply on 14 December 1971 that loans to 
outside customers had been presented to the board and minuted, with the 
exception of the latest advances. But as shown above this was not really 
true since the latest date to which advances had been examined was 
30 June 1971. 



61 



Printed image digitised by the University of Southampton Library Digitisation Unit 



5.47 A board meeting on 9 February 1972 examined a list of advances of 
£5,000 or more together with increases of £5,000 to existing advances 
during the period 1 July to 31 December 1971. On 23 March 1972 a list of 
advances of £5,000 or over and increases of £5,000 or over in respect of 
existing balances in the period 1 January to 21 March 1972 was produced to 
the board. A meeting held on 11 May 1972 refused a proposed additional 
borrowing facility. 

5.48 The board meeting of 23 March 1972 was the last meeting at which 
lists of loans and advances to outside customers were presented to the 
board for approval. Except for a meeting on 7 February 1974 which resolved 
to issue formal demands for repayment of amounts due to the Shoreditch 
Branch there is no record after March 1972 of any consideration or review 
by the board of loans and advances to outside customers. 

5.49 Although we accept that there were informal meetings of directors 
from time to time, we conclude that the rapid growth of the NUB during 1972 
occurred without proper supervision by the board. Price Waterhouse had 
tried on many occasions to persuade Mr Smith to improve controls by 
instituting supervision and approval of loans by the board but they had no 
lasting success. After December 1971 Price Waterhouse seem to have given 
up the struggle. There is no record of later comment by them. 

THE SHOREDITCH BRANCH 

5.50 During 1971 and 1972 lending by the NUB grew rapidly. Several new 
types of business were introduced to increase volume but these were not 
always of good quality. There were ’freezer’ loans for the purchase of 
home freezers and frozen food, ’stock exchange’ loans for buying shares and 
’home and pleasure’ loans for almost anything else. Branches of the NUB 
opened at Glasgow during 1971 and at Shoreditch in April 1972. 

5.51 At first the Shoreditch branch concentrated on making loans for the 
purchase of stocks and shares but it soon extended its operations by 
providing current and loan account facilities. It grew rapidly but proved 
to be unprofitable. By 31 December 1972 customer current and deposit 
balances were £555,000 and loans and overdrafts £1,744^000. 
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5.52 The advances for share purchases were under the control of 

Mr R Dawkins, the original branch manager. In September 1972 it was 
discovered that Mr Dawkins had failed to obtain the requisite head office 
authorisations before making loans to two particular customers (Michael 
Shaw and Productivity Consultants Ltd) who were also indebted to the NUB at 
Cavendish Square. Mr Dawkins was dismissed; the granting of stock exchange 
loans was virtually discontinued and the existing balances were transferred 
to Cavendish Square for subsequent collection. 

5.53 On the transfer of the accounts from Shoreditch it was found that 

there was considerable confusion over the recording of the stocks and 

shares held as security for loans. Some loans were considerably in excess 

of the value of the shares given as security and in a number of cases it 

was not possible to determine what securities had been pledged. The 

records of securities had not been properly maintained and it was difficult 

to relate the securities held to specific loans. Price Waterhouse were so 

concerned about the state of the documents relating to stock exchange loans 

at Shoreditch that they considered the possibility that as auditors they 

would have to mention in the statutory accounts that the NUB had failed to 

keep proper books and records. Their file note reads: 

’The question arises as to whether proper books and records have 
been kept. Our enquiries suggest that Dawkins did maintain 
records, albeit in an unhelpful form and that taking into 
consideration. . . tidying up work, the requirements of the Acts are 
satisfied. ’ ' 

5.54 Mr J Cavilla had been appointed joint branch manager with Mr Dawkins 
in May 1972 with responsibility for current and loan account business and 
he became sole manager of the branch after Mr Dawkins’s departure. 

Mr Cavilla sought to develop a more traditional banking business as opposed 
to money lending and mortgage broking. 

5.55 In March 1973, prior to the completion of the audit of the 1972 
accounts, the branch was the victim of a ’kite flying’ fraud. Two men 
operating through a number of companies and in collusion with a member of 
the branch staff were successful in drawing out money against cheques which 
had not yet been cleared and which turned out to be worthless. This was 
detected by the fraud department of National Westminster Bank. Apparently 
Mr Cavilla did not fully appreciate the risks to which the NUB was exposed 
by permitting payment of cheques drawn against uncleared credits. Although 
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the NUB took immediate steps to obtain as much security as possible 
following the discovery of the fraud their eventual loss was in excess of 
£400,000. 

5.56 The NUB staff conducted an extensive investigation into all the 
customer accounts operated from Shoreditch. As a result it became apparent 
that the NUB was exposed to further losses of a considerable amount. 

Numerous advances had been made without head office approval, and with 
inadequate security or none at all. In addition the records were in an 
unsatisfactory state which made subsequent actions for recovery both time 
consuming and expensive. 

5.57 In May 1973 Mr Cavilla was moved from Shoreditch to work in 
Cavendish Square. By the end of July he had ceased to be employed by the 
NUB. The NUB subsequently sued him and claimed that he had been in breach 
of his contract of service by advancing money without security and without 
express sanction. We are not aware of the outcome of this action. 

5.58 The Shoreditch branch ceased banking activities in June 1973 and was 
closed in October 1973. The remaining accounts were transferred to 
Cavendish Square. Due to the poor records it has not proved possible to 
quantify the losses arising from the activities of the Shoreditch branch. 

We estimate the provision for bad debts alone to be in excess of 
£1,250,000. The NUB also suffered loss of interest and legal fees together 
with administrative costs. 

5.59 In addition to investigations by the NUB staff, John M Winter & Son, 
chartered accountants, were instructed to make a special investigation and 
they reported in March 1973. In April 1973 a draft audit letter which 
referred to the situation was discussed by Price Waterhouse with the 
assistant manager of the Shoreditch branch but it appears that this audit 
letter was never issued. These reports disclosed inadequate supervision by 
the nub’s head office and poor control by Mr Cavilla. Several suggestions 
were made for improvement but there was no opportunity to implement these 
as the branch ceased operations almost immediately. The criticisms made of 
the nub's head office by these two firms of accountants must fall on 

Mr Smith alone: Mr Lang had no authority over the Shoreditch branch. 
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5.60 When we mentioned the Shoreditch branch in our provisional 
criticisms Mr ASW Joseph responded: 

’It was only when I read the Inspectors' draft comments that I 
knew this had been a financial disaster.’ 

Mr Dykes submitted to us that he believed that the losses on Shoreditch 

occurred before he was appointed to the board. We find these statements 

revealing as to the conduct of the group’s activities. 

CONCLUSION 

5.61 The years 1971 and 1972 saw very rapid growth in the NUB and the 
satellite companies which formed Bryanston’s finance division. This 
increase in lending was largely in property, particularly relating to MOF , 
which is examined in Chapter 7. There was also an increase in other loans 
and the opening of the branch at Shoreditch, which proved an expensive 
disaster. When the secondary banking crisis occurred in late 1973 the 
general collapse in the property market left the NUB and the finance 
division with substantial losses. 

5.62 We conclude that the downfall of the NUB and Bryanston was largely a 
reflection of the quality of the decisions that were made during 1972. We 
accept that the non-executive directors were unaware of many of the 
decisions then made, particularly those relating to matters transacted at 
two-man meetings, but we cannot hold them entirely blameless. We do not 
believe that they were wholly ignorant of the growth of activity in the 
finance division or of the occurrence of two-man meetings and they must 
have realised that even such meagre information as had previously reached 
them was no longer being supplied. In such circumstances we consider that 
they should have demanded all the information necessary for the satis- 
factory discharge of their duties to the shareholders. In view of the 
large losses suffered by the NUB as a result of the Shoreditch episode we 
are particularly concerned by the fact that the board minutes make no 
mention of the affairs of that branch, or of the determination of policy 
and procedures to prevent similar losses occurring in future. By their 
inaction the non-executive directors contributed to the poor decisions 
which were made in the vital year of the NUB’s history. Mr Dykes makes the 
point to us that he, alone of the directors of Bryanston at that time, was 
not a member of the NUB board and also that his two non-executive colleague 
had banking experience. We do not believe that this absolves him from all 
responsibility, but do regard him as less blameworthy. 
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5.63 The role of Price Waterhouse is discussed in Chapter 14. It was 
unfortunate that their efforts to enforce proper supervision of Mr Smith by 
his fellow directors, with formal approval being required in particular of 
large loans and loans to himself and Mr Regard, should have ceased at the 
moment of most expansion. Henceforward Price Waterhouse relied only upon 
the approval by the board which was implicit in their yearly consideration 
of the Bryanston and NUB accounts. 
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CHAPTER 6 



CONFLICTS OF INTEREST 



INTRODUCTION 

6.01 We have already stated in Chapter 3 that in their reports written 
prior to flotation Price Waterhouse mentioned the possibility of conflicts 
of interest arising between the activities of Mr Smith's private companies 
and those of the public group and that they made recommendations (such as 
the need for non-executive directors, for identification of Mr Smith's 
interests and for board approval of transactions with Mr Smith's 
associates) which were intended to prevent problems. In this chapter we 
deal with conflicts of interest under three broad headings: 

1. As customer 

Mr Smith and his companies operated over 70 accounts at the 
NUB. Although in the early years Mr Smith's tax position was 
such that he could afford to lend interest free to the NUB 
this provision of cheap money did not last and by 1973 the 
position was reversed, with the NUB lending to Mr Smith and 
his private interests. It will be seen that full disclosure 
of the extent of Mr Smith's dependence on the NUB was 
sometimes avoided; and that the Bryanston board was not 
provided with sufficient information about his position. At 
that time loans to directors had to be disclosed if they were 
not made 'in the ordinary course of business’ (S.190 of the 
Companies Act 1948; now replaced by S.49 of the Companies Act 
1980): the extent to which Mr Smith received treatment 
preferential to other customers was a subject frequently 
raised by Price Waterhouse. 

2. As profit taker 

Mr Smith’s position enabled him to benefit at the expense of 
the group in a number of ways. We have said that the group 
was a lender of last resort. As such it imposed stringent 
terms in return for high risk loans. Such loans were of 
course made by the group and not by Mr Smith and the terms 
ought to have been for the group's benefit; instead of which 
it will be seen that in some cases Mr Smith took personal 
shareholdings in return for group finance. 
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Mr Smith also benefitted from the profits made by his 
companies as a result of services provided by them to the 
group’s customers. Insofar as such services were available 
also from a subsidiary of the group, Mr Smith’s companies 
were competing with the group and we have put this into the 
third category (see below - ’As competitor’); insofar as the 
services were not otherwise available within the group and 
customers were required to use those provided by Mr Smith's 
companies, he was obtaining a profit for which he had to 
account to the public group. He had also to account for the 
benefit he received as a consequence of his companies having 
the use of the group’s premises and being managed by its 
staff. Accounting for the profit from his companies and for 
the use of the group’s facilities was carried out under the 
overall heading of 'management fees’ and we conclude that 
this was manipulated to Mr Smith’s advantage. 

Mr Smith's private companies were also a source of concealed 
remuneration for Mr Regard. He received large payments out 
of these companies’ profits and his so-called consultant’s 
fees bore no relation to any work done by him for the company 
in respect of which the fee was paid. As we have said, these 
profits were a benefit from the public group and the reality 
is that the payments to Mr Regard were additional, undisclosed 
income . 

3. As competitor 

In some instances Mr Smith's private companies offered rival 
services to those of the public group. This conflict was 
most marked when Mr Smith and the public group both lent 
money to the same customer. It will be seen that when there 
were limited funds available for repayment it was Mr Smith 
who took the money and it was the public group which was left 
with the bad debt. 

6.02 There were also conflicts of interest between Mr Regard and the 
public group in that he was both a director and one of its largest 
customers. The terms upon which he might borrow without disclosure were 
the subject of continual discussion with Price Waterhouse and their 
recommendations are of relevance also to Mr Smith’s position as chairman 
and majority shareholder (see 3.65). Price Waterhouse’s ground-rules are 
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of general application and we think it convenient to consider Mr Regard’s 
position before that of Mr Smith. 

6.03 It is not possible to separate conflicts of interest into events 
before and after the middle of 1973. There is overlap in this chapter with 
Chapter 11 but in the latter we have concentrated upon Price Waterhouse’s 
reaction to the conflicts during their 1973 audit. It was not until that 
time that they became fully aware of the problems and these were a factor 
in their decision not to seek re-election as auditors at the 1974 AGM (see 
14.33). 

MR REGARD AS CUSTOMER 

6.04 Mr Regard was a customer of the NUB throughout the period that 
Bryanston was a public company: he described himself to us as the NUB’s 
only blue-chip customer. As with Mr Smith’s balances, the size of 

Mr Regard’s balances increased substantially during the period. To a much 
greater extent than Mr Smith Mr Regard window-dressed these balances at the 
year-ends in order to disguise the true extent of the borrowings. 

6.05 In addition to Mr Regard’s personal accounts there were various 
accounts in the names of his mother (Mrs K Regard), of various overseas 
companies, particularly companies registered in Liechtenstein, and of 
various UK companies over which Mr Regard exercised control. We believe 
that all these should be treated as Mr Regard’s accounts because he 
exercised full control over them. 

6.06 It appears that Mr Regard operated his accounts with two particular 
objects in mind: 

1. The obtaining of maximum tax benefits; and 

2. The transfer of monies to Switzerland in contravention of 
exchange control regulations. 

Mr Regard’s balances were never disclosed in any accounts of Bryanston or 
the NUB on the grounds that the advances were considered by Price 
Waterhouse to have been made ’in the ordinary course of business’. But 
this decision was based upon balances which had been window-dressed and 
which excluded some of Mr Regard’s own company balances. We discuss each 
point, year by year. 
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6.07 The year-end balances of the accounts under Mr Regard's control 



were: 





Mr Regard 


Mrs Regard 


Regard 

companies 


Total 

including 

companies 




£'000 


£'000 


o 

o 

o 


£'000 


1968 


( 167) 


168 


_ 


1 


1969 


( 20) 


4 


— 


( 16) 


1970 


( 330) 


251 


( 7) 


( 86) 


1971 


( 154) 


152 


(308) 


(310) 


1972 


( ui) 


151 


(447) 


(437) 


1973 


( 158) 


161 


(536) 


(533) 


1974 


(1,274) 


217 


565 


(492) 


(The 


brackets indicate overdrawn 


amounts) 





The ground-rules defined ; 1968 - 1971 

6.08 In a note to his partners on 21 February 1968, Mr Cherry recorded: 

'In 1967 NUB lent Mr Regard, one of its directors, £100,000 to 
acquire shares in NUB. As it was doubtful whether this was a loan 
"in the ordinary course of a bank's business" and as it was 
undesirable for such a loan to be made to a director, we have 
advised that this must be repaid. The interest earned on the loan 
has been excluded from profits (for purposes of the prospectus).' 

The loan was repaid before the flotation. 

6.09 During 1968 Mr Regard's balances were not reviewed by the board and 
disclosure in the statutory accounts was not considered. In October 1969 
Mr Cherry discussed Mr Regard's overdraft with Mr Smith and it was agreed 
that Mr Cherry would consult Cliff or d-Turner about the form of a document 
of set-off between Mr Regard's overdraft and his and his mother's deposits. 
Mr Cherry also noted that Mr Smith seemed worried about the size of the 
balances and that he had asked Mr Cherry to write advising him of what 
would be a suitable limit for the overdraft. At that time Mr Regard’s 
overdraft was in excess of £200,000. 

6.10 On 18 November 1969 Mr Cherry wrote a detailed draft letter to 

Mr Smith on the subject of directors' loans. In summary the letter stated 
that in order to comply with legislation (S.190 of the Companies Act 1948) 
and to avoid the disclosure of loans to directors in the statutory accounts 
such loans had to be made 'in the ordinary course of business'. The 

suggested criteria for determining that loans arose in the ordinary course 
of business were: 
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1 . 



That a loan of a similar amount, for the same purpose and for 
the same period, would have been made to a third party; 

That adequate security was obtained, such as would have been 
required from a third party in similar circumstances; 

That the interest rate was similar to that charged to third 
parties . 

6.11 The letter then continued by comparing Mr Regard 's borrowing 
against these criteria: 

1. Provided that the NUB obtained a legal right of set-off 
between Mrs Regard’s deposit account and Mr Regard’s 
overdraft and that her deposit balance was in excess of the 
overdraft throughout the year, adequate security would have 
been obtained. 

2. If Mr Regard’s overdraft exceeded his mother’s deposit, the 
excess should not be greater than the overdrafts of other 
customers. If there was already a substantial balance under 
the offset arrangement, an overall excess of £50,000 was 
thought to be reasonable. Adequate security should be 
provided against the excess and normal commercial rates of 
interest on this should be charged. 

3. If there was a legal right of set-off of the deposit account 
against the overdraft it was reasonable to regard the two 
items as part of one transaction and the criteria would be 
met provided that the NUB received a satisfactory turn on 
interest rates to pay them for entering into the transaction. 

Even with a legal right of set-off, since a director was 
involved the board should determine a maximum limit to the 
balances to which this arrangement applied; a limit of 
between £150,000 and £200,000 was suggested. (By 'interest 
turn’ Price Waterhouse meant that a deposit should receive a 
lower rate of interest than that charged on a loan.) 

6.12 Mr Regard wrote to Mr Cherry shortly afterwards. A completed 
set-off letter was enclosed, together with details of an equitable mortgage 
over two houses that he had given the NUB as security for the then excess 
of his overdraft over his mother’s deposit account balance. In the final 
paragraphs of his letter Mr Regard objected to the suggestion that there 
should be an interest turn on the accounts subject to the set-off 
arrangements: 
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regard to the points raised in ••• your draft ietter, that 
is to say the question of an interest turn and the charging of 
interest at a normal rate on any shortfall between the accounts, I 
feel strongly on this issue and state that the present arrange- 
ments had been settled with the Board prior to the flotation, and 
represented one of the essential conditions on which I would be 
prepared to make my services available in an executive capacity . 

I have further stated that I am not prepared to accept any 
variation of these terms. 

’In the circumstances, would you be good enough to consider 
whether the present arrangements can be deemed reasonable and be 
left undisturbed. It is worth noting that at the present time I 
am being charged and Mrs Hegard is being credited with interest at 
the rate of (ten and one half per cent) per annum. ' 



6.13 In his reply to Mr Hegard Mr Cherry reiterated his views on the 
necessity for an interest turn and indicated that its absence would lead to 
Price Waterhouse having to reconsider the need for disclosure of the 
arrangement in Bryanston's statutory accounts as not being in the ordinary 
course of business. 



6.14 Mr Hegard reluctantly accepted the position in a letter to Mr Cherry 

’I accept your various points on my loan account although your 
attitude seems highly unfair to me personally. 

’I have, however, acceded to your wishes and repaid most of my 
overdraft with a "loan" from my mother. Her accounts are, 
therefore, now only carrying a very nominal amount, on which I 
will not require an offset. I will, however, feel free to 
resurrect the position if this is deemed absolutely necessary at a 
later stage. Mr Smith has agreed that I am at liberty to do this 
at any time I so wish.’ 

6.15 Mr Hegard accordingly issued instructions to the NUB for the sum of 
£200,000 to be transferred from his mother’s deposit account to his own 
account. This transfer explains the low balances on the accounts at the 
end of 1969 and evidences the control which Mr Hegard exercised over the 
bank accounts in his mother’s name. 



6.16 During 1970 the board does not appear to have given any 
consideration to the balances of Mr Hegard or his associates. However, 

towards the end of the year Mr Smith expressed his concern to Mr Hegard in 
a letter: 
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'PERSONAL LOANS - Rowe Rudd Loan 



'When we have discussed this matter in the past you informed me 
that you would require two weeks' notice to repay your various 
overdrafts at (the NUB). 

'I think it would be in all our interests to have all the accounts 
cleared by the end of the year, and I would appreciate it very 
much if you would confirm that this can be done.' 



6.17 Earlier in the year Mr Regard had arranged a loan of £250,000 from 
the NUB to Rowe Rudd, in which he had become a limited partner. The 
security for the loan was a deposit account with the NUB of £250,000 in the 
name of Jacakito Schaan, a Liechtenstein Anstalt, the funds being provided 
by Mrs Regard from sources outside the NUB. The NUB charged and credited 
interest at the same rate on each of these accounts and was paid a 
commission by Mr Regard or one of his companies for the provision of this 
back-to-back loan facility. Neither Mr Regard's personal loans nor the 
Rowe Rudd loan were repaid. 

6.18 During the course of their audit of the NUB ' s 1970 accounts an 

unidentified member of Price Waterhouse's staff noted the following 

concerning Mr Regard ' s account : 

'The question then arises as to whether the Regard loans are 
"loans in the normal course of business". This is a rather 
tenuous definition but one can appreciate 

a) That the amounts advanced are the largest sums advanced to 
any customer of the bank... 

b) That the loans do not appear to have had board approval 

c) That until (Price Waterhouse) brought the matter to ATS' 
attention the loan was unsecured to the extent of £50,000 

d) That the interest rates charged on both accounts . . . appear 
to be lower than that charged on other blue chip customers. 

'All in all, it does appear that P Regard has had preferential 
treatment which would not have been given to other potential 
customers . ' 

6.19 The same note suggests that Mr Smith wrote to Mr Regard asking for 
the deposit of securities to cover the £50,000 shortfall mentioned but we 
cannot trace any provision of additional security by Mr Regard. 

6.20 No disclosure was made in the 1970 statutory accounts in respect of 
Mr Regard's balances. Price Waterhouse submitted to us that they were 
satisfied that the loans to Mr Regard remained in the ordinary course of 
business : 
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'The author of the review note in question was a relatively junior 
member of our staff, who may not have been familiar with the 
criteria previously established. The matter was considered again 
during the 1970 audit but on the basis of the earlier criteria 
Mr Regard’s borrowings were still regarded by us as falling within 
the ordinary course of banking business.' 



6.21 During 1971 schedules of Mr Regard's balances were presented to the 
board on several occasions. The schedule of balances presented to the 
meeting on 12 July was signed by Mr ASW Joseph and Mr Smith to indicate 
acceptance by the board. These signatures, however, appear in the middle 
of the page, above the details of Mr Regard's balances. The explanation 
for this is contained in a record of a telephone conversation between 
Mr Cherry and Mr ASW Joseph: 

'Mr Joseph. . . rang to say that he was worried about the statement 
of loans which was presented to the board for approval and 
signature. He was not happy about the loan to Mr Regard and he 
therefore signed the list above this particular loan. Mr Smith 
had promised to go into this matter at the next board meeting with 
Mr Regard who is at present on holiday. The purpose of Mr Joseph's 
call was to tell us about his worry and to ask what we advised him 
to do. ' 



6.22 Mr Cherry advised Mr ASW Joseph to make sure that the matter was 
raised and cleared at the next board meeting and stressed that it was the 
directors' responsibility to satisfy themselves about the loans. In August 
Price Waterhouse visited the NUB and questioned Mr Logan about the signing 
of these minutes: 

'When I questioned Mr Logan. . . as to why Mr Joseph had signed in 
the middle of the page, he said he had signed there because 
Mr Smith had signed there. Could it be that Mr Smith signed there 
because Mr Joseph had signed there?’ 



6.23 Mr Regard's balances were not considered at any further board 
meeting during 1971. Mr ASW Joseph told us that he understood that the 
advances to Mr Regard had been repaid and that having raised the matter he 
could do no more. During August the overdrafts on Mr Regard's personal 
accounts were in fact reduced by £109,000, making the advances 
approximately equal to the deposits in Mrs Regard's name. This was 
undoubtedly the repayment to which Mr ASW Joseph referred. 

6.24 In December 1971 Mr Cherry wrote to Mr Smith: 

' Loans to directors 

'As regards loans to directors and associates special care is also 
needed. Directors' dealings with their own companies have been 
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the subject of criticism in recent years and it is therefore 
important to ensure that loans are regularised and within the 
normal terms (the NUB) grants to other customers. My recommend- 
ation is that all arrangements with directors and associates 
should be formally approved by the Board and a monthly statement 
showing balances at the beginning and end of the month and the 
security held should be presented to the Board. ’ 

Mr Smith accepted the recommendation in his reply. 

6.25 The 1971 year-end balances of Mr Regard were approved by the board 
in February 1972 but were limited to the balances on the accounts of 

Mr Hegard and his mother. No mention was made of the back-to-back 
arrangement with Rowe Rudd, nor of a further £250,000 short-term loan to 
Rowe Rudd made in December, nor of £58,000 borrowed by companies under Mr 
Regard’s control. Thus the board believed that the net indebtedness of Mr 
Hegard was £2,000 whereas we consider that the true indebtedness of Mr 
Regard and his associates was £310,000. Price Waterhouse expressed no 
concern about Mr Regard's accounts during their 1971 audit. 

6.26 By the end of 1971 the size of Mr Regard's accounts was growing 
rapidly. Although the net indebtedness had increased beyond the 
recommended limits transfers from outside sources were arranged to reduce 
the outstanding balance, including £90,000 on the last day of the year. 

The total net balance outstanding of £310,000 at 31 December 1971 included 
a short-term advance of £250,000 to Rowe Rudd, which appears to have been 
an arm’s length advance (at the market rate of interest) by the NUB. 
Accordingly we do not believe that the extent of Mr Regard's net 
indebtedness at that date deserves criticism. 

Window-dressing : 1972 - 1974 

6.27 A board meeting of 23 March 1972 was the last review of Mr Regard’s 
balances. Thereafter no control was exercised by the board. At 

31 December 1972 the net balance of Mr Regard and his mother was a surplus 
of some £10,000. But this was achieved only by a series of transactions 
that occurred on 29 December 1972: Rowe Rudd were given an overdraft by the 
NUB of £150,000 and this was paid to the NUB account of Seton Trust, which 
in turn transferred £150,000 to the credit of Mr Regard's personal 
accounts. These transactions were reversed during the first two weeks of 
1973. 
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6.28 Mr Hegard agreed with us that these transactions amounted to the 
window-dressing of t-he 1972 year-end balances of his personal accounts. 

The net balances of Mr Hegard and his associates were significantly 
different: overdrafts of £437,000 as compared with the stated surplus of 
£10,000. The advance to Rowe Rudd of £150,000, used to window-dress 
Mr Hegard 's personal accounts, constituted part of this difference. The 
remainder of the difference was mainly on an overdraft in the name of 
EK Capital Finance Ltd, an account which Mr Hegard had guaranteed and for 
which he ultimately took full responsibility. This was an advance obtained 
from the Shoreditch branch of the NUB for the purposes of dealing in stocks 
and shares . Although Mr Hegard was not recorded as either a director or 
shareholder of the company we believe that the facilities were used to 
finance his personal share dealings. Price Waterhouse were aware of the 
1972 window-dressing of £150,000. Their audit notes detailed the movements 
and continued: 

’It might be interesting to: 

1) investigate Seton’s account with NUB 

2) inquire as to the reason for these "end of term" 
transactions . ' 



6.29 Mr Hegard told us that he could not recall Price Waterhouse raising 

the matter with him. Price Waterhouse informed us that they had not 

regarded the borrowings of Rowe Rudd and EK Capital Finance as relating to 

Mr Hegard personally. They continued: 

’Even with the inclusion of these balances, however, we would not 
necessarily have regarded Mr Hegard ’s position as falling outside 
the ordinary course of (the NUB’s) business. The size of the 
position is, of course, one element for consideration but we would 
have been influenced by the fact that all lending to Mr Hegard and 
those associated with him appeared to be carried on appropriate 
commercial terms. Moreover the lending business of the Bryanston 
Group had expanded significantly in the 1970 ’s to the extent that 
even the Inspectors’ total of £436,000 represented only a small 
proportion of the Group’s banking and factoring debtors at that 

date the year-end transfers between accounts would not 

themselves have caused us to alter our view as to whether the 
balances were in the ordinary course of business.’ 



6.30 Further window-dressing was to take place at the end of 1973, by 
which time the personal overdrafts of Mr Hegard had increased to £545,000. 
First, on 19 December 1973 the deposit of £250,000 in the name of Jacakito 
Schaan, given as security for the back-to-hack loan to Rowe Rudd, was 
transferred to one of Mr Regard's personal accounts. The removal of this 
security had been preceded by Mr Hegard signing a personal guarantee in 
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respect of Rowe Rudd's debt. Second, on the same day Seton Trust 
transferred the sum of £130,000 from their account with the NUB to 
EK Capital Finance which in turn transferred £125,000 to one of Mr Regard's 
personal accounts. The entries for both transactions were reversed in 
March 1974. 

6.31 By these transfers the net position of the personal accounts of 

Mr Regard and his mother was reduced to an almost nil balance. We consider 
that the true position was a net advance of some £533,000, which included 
the Rowe Rudd, Seton Trust and EK Capital Finance balances. Again, Price 
Waterhouse were aware of the details of these transfers but told us that 
they considered that Mr Regard's position remained in the ordinary course 
of business. They regarded the advance to Rowe Rudd as lendings to a 
number of partners in that firm and not to the firm generally. We do not 
dispute this but cannot accept that Mr Regard was entitled to transfer 
the security for these advances in order to improve his personal position 
without also bearing responsibility for the outstanding loan, which ought 
therefore to have counted as part of his balances. Price Waterhouse were 
told by Mr Regard that the movement of the deposit of £250,000 improved the 
nub's security and his personal position. The latter is obvious but there 
was no improvement in the NUB's security. On the contrary, a back-to-back 
deposit was replaced by Mr Regard's personal guarantee: if anything, this 
was a weakening of the security. 

6.32 Price Waterhouse also informed us that Mr Regard confirmed to them 
that EK Capital Finance was not his company and told them that he had 
guaranteed the company's borrowing because it had taken over certain debts 
from him. The latest accounts of this company, to 30 June 1973, showed an 
amount due on loan of £83,242 and Price Waterhouse considered that the 
channelling of funds was limited to this amount. Their notes of a meeting 
in May 1974 with Mr Regard record: 

' Transfers from Seton via EK to PCR No 2 A/c . 

'PCR confirms desire to improve his personal position where Seton 
has spare cash. Passed through EK "because PCR has a current 
account with both Seton and EK" . 

' Recoverability 

'EK accounts at 30.6.73 give no accurate current idea of their 
ability to pay. PCR confirms he will make good his guarantee and 
at least £100,000 will be repaid in 1974.’ 
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6.33 We cannot accept Price Waterhouse's argument that the advances to 
Mr Regard were made by the NUB in the ordinary course of its business. 
First, on his ovm admission to the auditors Mr Regard effected the transfer 
of £250,000 to improve his personal position with the NUB. Second, the 
information shown in the accounts of EK Capital Finance at 30 June 1973 
should not have been relied upon by Price Waterhouse as the relevant 
transactions took place in December 1973 and were reversed in March 1974. 



Exchange control 

6.34 During our investigation of Mr Regard’s balances we identified a 
number of transactions which we considered to be in breach of the exchange 
control regulations then in force. The transfers to Mr Regard’s personal 
accounts from Mrs Regard's external deposit account (see 6.15) and from the 
external deposit account of Jacakito Schaan (see 6.30) were inward and are 
not therefore to be criticised. On the other hand, the transfers back from 
Mr Regard's accounts to the relevant deposit accounts were outward and thus 
in breach of the regulations. No permission was sought for these movements. 

6.35 But more serious contraventions did take place. During the period 

from late 1971 to early 1973 a total of some £300,000 was transferred from 

Mr Regard s personal accounts to a bank account in the name of himself and 

Mrs Regard in Switzerland. The route of the successive transfers was from 

Mr Regard's account to the external deposit account of Jacakito Schaan, 

with an immediate transfer of the same amount from that account to the 

external account of Mrs Regard, from which the money was paid to a bank 

account in Switzerland. These movements were usually carried out on the 

instructions of Mr Regard or his then assistant, Mr Marton. No permission 

for the transfers of the funds from a UK resident account to an external 
account was ever sought. 



6.36 These breaches of exchange control regulations are a further example 
of the «ay In which Mr Hegard used the NUB for his own personal advantage. 
We notified these allegations to the Department of Trade on 30 July 1975 
but we have since been informed that no further action is proposed. 

Mr Hegard has submitted to us that: 



thnanrftaff'”L^"f """" committed by 
rne uanfc staff, not by me, but these were investigated hv 

Treasury and found to have caused no loss to the UK Fy 

no action was taken apart from a mUd "tLkLg ofr . ' 
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Conclusion 



6.37 We have seen that in 1969 Mr Cherry established criteria to ensure 
that loans to directors were made in the ordinary course of the NUB's 
business. In essence Mr Cherry emphasised that directors ought not to 
receive treatment preferential to other customers. 

6.38 Over the years Mr Hegard's balances began to fail to meet the 
suggested standards. In 1970 and 1971 the shortcomings were either trivial 
or were temporarily corrected by periodic reductions. During 1972, 
however, the board ceased to have control over Mr Regard’s balances and 
increasingly the accounts contravened Mr Cherry’s recommendations. In 1972 
and 1973 substantial window-dressing of the balances was carried out and 
the net borrowing increased to some £500,000. We have found little 
evidence of security being given for these advances. Mr Regard admitted to 
us that the balances had been window-dressed at the year-ends and regarded 
this as acceptable practice. 

6.39 We have concluded that the advances made to Mr Regard aisd his- 
associates in 1972 and 1973 were not made in the ordinary course of 
business. The main reasons for this opinion are the extent of the balances 
and the fact that they remained largely unsecured; the extensive 
manipulation of the balances by Mr Regard adds force to our view. 

6.40 We think that Price Waterhouse’s acceptance of the position and of 
the manipulation is both surprising and disturbing. After all, it was they 
who first identified the problem and established the criteria for the 
making of advances to directors. Thereafter although there was cause for 
concern they failed to reconsider their acceptance that the advances were 
made in the ordinary course of the NUB's business. 

6.41 We have also concluded that the board failed to exercise proper 
control over the balances of Mr Regard. Irregular scrutiny did occur in 
the earlier years and several objections were then raised. Price 
Waterhouse recommended in December 1971 that a monthly schedule of the 
balances should be presented but after March 1972 there is no evidence of 
any further consideration by the full board. We have no doubt that the 
non-executive directors knew that Mr Regard was continuing to deal with the 
NUB as a customer and they ought to have insisted upon regular review of 
his balances. 
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6.42 Mr Regard used the NUB for his own purposes. He was aware of the 
standards which Price Waterhouse had established but increasingly ignored 
these recommendations and manipulated his balances both to disguise the 
truth and to suit his own advantage. Mr Smith was well aware of what 
Mr Regard was doing but did not object: Mr Smith was himself engaged in a 
similar exercise. 

MR SMITH AS CUSTOMER 



Identification of problems 

6.43 In their report of August 1967 Price Waterhouse commented on 

Mr Smith’s private interests outside the NUB under the heading 'Distinction 

between the business of the bank and that of associated companies': 

'Due to the numerous activities of Mr Smith, ...difficulty has 
been experienced in trying to establish as far as possible the 
true profits of (the NUB’s) business. Whilst Mr Smith was the 
owner of (the NUB) and of the other companies, it was of no 
special significance to him whether particular items of income or 
expense were treated as relating to (the NUB), to some other 
company or to him personally. 

'...However, the fundamental problem is a possible conflict of 
interest for Mr Smith as shareholder of (the NUB) and of the 
associated companies. This is not to suggest that Mr Smith would 
wish to give undue benefit to himself or to one of his interests 
at the expense of another, but that the general standing of the 
set-up to be floated might be adversely affected by public 
knowledge that conditions existed under which a conflict of 
interests might arise. 

This is one of the reasons why we have recommended the 
appointment of outside directors. It would be Mr Smith’s duty to 
declare to the board his interest in any company which was a 
customer or prospective customer of (the NUB). Any new or revised 
arrangements with these customers should have prior approval of 
t e board who should be satisfied that the transactions were on an 
arm s length basis. The declarations and approvals should 
be recorded in the board minutes . ' 

Comments to the same effect had been included in the earlier accountants' 
report . 



6.44 The prospectus showed that at 31 December 1967 Mr Smith had advanced 
£797,337 to Bryanstou free of interest. At Price Waterhouse’s suggestion, 
as from that date £500,000 of these advances had been replaced by a 6 per 
cent unsecured loan to Bryanston (see 3.43). Advances by way of overdraft 
and loan from the NUB to Mr Smith's companies at the same date totalled 
some £495,000 and were interest bearing. Some £133,000 of these advances 
were repaid prior to the flotation. 
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6.45 After flotation the question of advances to Mr Smithes companies by 
the NUB was repeatedly raised in correspondence between Price Waterhouse 
and Mr Smith. On 20 May 1968 they advised: 

Provided the Board of Directors approved any fresh loans to your 
associated companies we do not see any problem in these being 
granted. However, if these loans were unsecured and in the 
opinioi^ of the Board the debt was at risk, we would expect to see a 
provision in (the NUB’s) books to cover any bad debt that might 
arise. We would not like to see the previous arrangement 
re-introduced whereby you guaranteed all loans of a doubtful 
nature made by (the NUB) to the associated companies.’ 



6.46 On 10 June 1968 Price Waterhouse were informed by Mr Parnell that 
the board had decided to grant overdraft facilities ’at our normal terms’ 
to certain associated companies of Mr Smith to a limit of an additional 
£100,000 as long as he gave his personal guarantee. 



6.47 Later in 1968 Mr Cherry sought the advice of his firm’s technical 

panel as to whether the extent of the advances to and from Mr Smith’s 

companies should be disclosed in Bryanston’s statutory accounts. On 

17 October 1968 he informed Mr Smith: 

’We have previously agreed that provided the advances were 
sanctioned by the Board of Directors... and provided the loans 
were of a size and on the terms normally given by (the NUB), we 
would have no objection in principle to the granting of loans to 
associated companies. You agreed to deposit securities to cover 
the amount of any guarantees given by you to NUB. 

’Since the prospectus disclosed the amounts of these advances and 
since they are likely to be material in relation to the total 
advances made by (the NUB) I think that some reference should be 
made to them in the published report and accounts . ’ 



6.48 In March 1969 Mr Cherry again consulted his firm’s technical panel 

about disclosure in the 1968 statutory accounts: 

’...companies in which Mr Smith has a controlling interest have 
obtained advances from the group amounting to £333,000. These 
have been obtained on the group's normal terms and we are satis- 
fied as to their collectibility relying on mortgages, guarantees 
from Mr Smith etc.' 

Mr Cherry was then concerned about two particular aspects. First, how much 
information had to be disclosed and, second, 'whether any form of 
undertaking or pledge of securities should be given by Mr Smith as 
additional security for the advances to associated companies'. 
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6.49 The problems which Price Waterhouse identified prior to flotation 
and which continued thereafter may be summarised: 

1. The extent to which disclosure was to be made of Mr Smith's 
balances in statutory accounts; 

2. The need for board approval of advances to Mr Smith or to his 
companies; 

3. The requirement that any such advances had to be of a size 
and on terms ordinarily given by the NUB. 

We now discuss each of these problems in turn. 

1. Disclosure of balances 

6.50 The year-end balances of Mr Smith and his companies were disclosed 
in the statutory accounts of Bryanston and were: 





Due to NUB 


Due from NUB 


Net 




£'000 


£'000 


£'000 


1968 


( 333) 


683 


350 


1969 


( 278) 


841 


563 


1970 


( 356) 


614 


258 


1971 


(1,097) 


1,254 


157 


1972 


(1,605) 


1,712 


107 


1973 


(2,294) 


2,067 


(227) 



6.51 In 1968 and 1969 the advances to Mr Smith's companies were described 
as being 'in the normal course of business'. These advances had borne 
interest and in some instances they had been secured. However, advances 
the other way, to the NUB by Mr Smith or his companies, had been free of 
interest and there is no doubt that the NUB benefitted from these accounts. 

6.52 In 1970 the position changed. The advances to Mr Smith's companies 
were described as 'interest free'. We asked Price Waterhouse about this 
change and they explained: 

'The change in presentation reflects the fact that advances to 
companies controlled by Mr Smith are no longer generally interest 
bearing. Given that Mr Smith's advances to (the NUB) exceeded the 
amounts advanced to his companies, there was no reason for us to 
object to the change of basis....' 

But the benefit to the NUB had decreased. Whereas previously the NUB had 
earned interest on all advances to Mr Smith's companies with no interest 
being paid on deposits, from 1970 the benefit to the NUB was limited to the 
free use of the excess of the deposits over the advances. 
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6.53 Two characteristics stand out from the schedule of Mr Smith's 
balances during the years 1968-73. First, the remarkable increase in their 
size, with advances to his companies growing from £333,000 in 1968 to 
£2,294,000 in 1973. And second, the reduction in the net surplus from 
£563,000 in 1969 to £107,000 in 1972 and with there being a deficit of 
£227,000 in 1973. 

2 . Board approval 

6.54 Price Waterhouse had advised that the board should approve all loans 
to Mr Smith's companies but such approval was seldom obtained. In mid 1968 
the board approved loan facilities up to £100,000 for Mr Smith's companies. 
No further consideration was given until September 1969 when the board 
approved a list of balances as at the end of August 1969, which list 
included those of Mr Smith's companies. In due course the balances at the 
end of November 1969 were also reviewed. 

6.55 In 1970 it was not until 9 December that the board confirmed the 
loans made by the NUB during the year, although even then no list of these 
loans was included in the minute book. The minutes do record, however, the 
retrospective approval of a loan to one of Mr Smith's companies. This loan 
was confirmed as being in order 'in view of the large credit balances being 
made available to the group by the chairman': it amounted to some £260,000. 

6.56 In April 1971 the board examined a list of overdrawn balances of 

some of Mr Smith's companies. The minutes of a meeting on 20 May 1971 

originally showed an increase in the lending to Bathrich Securities, one of 

Mr Smith's companies, but this had been crossed out. Price Waterhouse 

asked the secretary, Mr Logan, why this item had been deleted and their 

file note records his explanation: 

' . . .Mr Smith crossed out the "Current Account Bathrich Securities" 
increase of £135,881 to £399,988 on the grounds that as it was his 
own personal account and as that account showed a NET CREDIT this 
was none of the other directors' business.' 

Mr Smith could not recall this incident. 

6.57 On 8 December 1971 Price Waterhouse wrote to Mr Smith that they 
considered that most of the recommendations which they had made at the end 
of their 1970 audit had been implemented, but that there were still several 
points which required attention in order to strengthen procedures: 
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'A significant amount of (the NUB's) business arises in connection 
with your own personal matters and those of your companies and I 
believe that it is in everyone’s interests, including your own as 
chief executive, for information about these matters to be 
presented to the board on a monthly basis. I suggest that the 
following infomation, at least, should be presented to the board 
for approval: 

(a) A list of the month-end balances (debit and credit) of all 
your companies. 

(b) A list of your personal account balances (debit and credit). 

(c) A note of the net balances due from (the NIIB) to you and your 
companies . 

'The net amount referred to in (c) would be the equivalent of the 
item described as "Interest-free Advances" in the 1970 accounts. 

As I explained when this treatment in the accounts was agreed for 
1970 it requires a legal right of set-off by (the NUB) to be an 
acceptable treatment. If this has not yet been done formally, an 
arrangement whereby (the NUB) will have the right to set-off 
advances to you or your companies against amounts standing to your 
credit should be effected before the end of 1971. 

'One of our difficulties in the past has been that there has been 
insufficient independent information available for us to take a 
view as to the collectibility of some of the advances. If these- 
advances are not covered by set-off they should be covered by some 
other security such as a guarantee from yourself....' 



6.58 No doubt as a result of this letter a complete list of Mr Smith's 
balances as at 31 December 1971 was supplied to the board in February 1972. 
This was one of the few occasions when the board was provided with a 
complete list. The minutes also record: 

' Bryston Property Group (London) Limited 

'The chairman advised that advances in the region of £1 million at 
an interest rate of 12 per cent per annum had been made by (the 
NUB) to the above company (which was under his control). These 
arrangements had been completed in January 1972 and were of a 
short-term nature. ' 

It will be noted that this large advance to BPGL was approved 
retrospectively. In March 1972 a further, albeit incomplete list of 
Mr Smith's balances was reviewed by the board. 



6.59 No further consideration was given by the board to Mr Smith's 
balances until 21 May 1974, when a meeting attended only by Mr Smith and 
Mr Hegard approved their own balances as being 'in the ordinary course of 
(the NUB's) business'. 
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3. Ordinary course of business 

6.60 We have said (6.52) that the change of basis which took place in 
1970 concerning Mr Smith’s balances reduced the benefits to the NUB. We do 
not believe that this warrants criticism. Mr Smith was not obliged to 
provide the NUB with interest free deposits when at the same time he was 
paying interest on his borrowings. The gross balances increased in 1970 
and the previous basis would have proved expensive to Mr Smith and his 
companies . 

6.61 The revised basis was still intended to be of benefit to the NUB 
since it was to have the use of the net balance free of interest. Against 
this benefit, however, it must be remembered that the NUB was operating up 
to seventy accounts of Mr Smith’s companies, many of which were very 
active. The management of these accounts made heavy demands upon the 
resources of the NUB but no specific charges were made to recover the 
costs: the interest free use of the net balance was Intended to reimburse 
the NUB for its efforts. 

6.62 It is apparent that with the reduction and eventual elimination in 
1973 of the net surplus the benefits to the NUB decreased. We are unable 
to say whether the benefits were ever exceeded by the costs of management 
incurred by the NUB. 

6.63 It must be said that some of the advances to Mr Smith’s companies 
did bear commercial rates of interest. The loan to BPGL (see 6.58 and 
7.56) bore interest at 12 per cent per annum. The advances made to 

Mr Smith, Mr 0’ Farrell and Mr Barrymore to enable them to purchase a 
controlling interest in Land Value (see 6.77) also bore interest. 

6.64 But there was inconsistency in the terms upon which the various 
advances to Mr Smith's companies were made: many were in fact interest free 
while other, sizeable advances bore interest, although this was not 
disclosed in the statutory accounts. Those which did bear interest 
generally appear to have related to transactions where Mr Smith was only 
one of the parties to whom the advance was made; BPGL and Land Value both 
fall into this category. 

6.65 The NUB probably did benefit financially from the existence of these 
advances, although to a decreasing extent. And the advances did not result 
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in bad debts. However, although these facts alone might tend to show that 
the advances were in the ordinary course of business, it must be borne in 
mind that Mr Smith was chief executive of and majority shareholder in 
Bryanston. This situation was likely to lead to conflicts of interest 
unless strict control was operated by the board. 

Examples of conflicts 

6.66 We now describe several conflicts of interest which arose from the 
existence of Mr Smith's extensive balances with the NUB. 

1 . BPGL 

6.67 We discuss elsewhere (7.46) how Mr Smith took a share in the 
Hallmark Portfolio of properties for his personal oenefit in return for the 
provision of the deposit monies by the NUB. Mr Smith explained that he 
took a personal Interest in the transaction because the deposit monies 
provided by the NUB were his personal monies and because the advance was 
covered by his personal guarantee. 

6.68 The facts do not support this argument, as is now accepted by 
Mr Smith (7.48). He did not provide any guarantee of his companies’ 
borrowings (including BPGL which at that time was wholly owned by him) 
until 3 February 1972 by which time the main risk period was over. And 
although the accounts of Bryanston for the year ended 31 December 1971 show 
that the group was indebted to Mr Smith in the sum of £157,000, which 
suggests that his overall balances were in credit as he submitted, this 
position was achieved by a window-dressing exercise at the year-end and 
lasted only for a week or so. We now describe this transaction in more 
detail. 

2 . W indow- dress ing 

6.69 Bryanston' s year-end accounts for 1971 showed that the group was 

indebted to Mr Smith and his companies in the amount of £157,000. But 

Mr Smith had had to window-dress his balances to produce this result. 

On 14 December 1971 Mr Logan sent Mr Smith the following memorandum: 

'At 30th November, the "ATS section" of NUB's ledgers showed a net 
credit of £447,788. 

'In the remaining section of the ledgers, there is at least 
£340,000 (made up of Bathrich £52,000, Bryston Property Group 
(1969) £250,000, Comprehensive Holdings £40,000), which the 
Auditors will probably insist on debiting against these net credit 
balances. 
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’If this were to be the case, you will see that the net credits 
will be reduced to something in the region of £100,000. 

'Last week you indicated to me that an advance of £400,000 was 
pending, which I understood related to (BPGL), to enable that 
company to participate in a consortium for a large property deal. 

’I think that I should draw your attention to the fact that if it 
can be shown that the advance has been made to a company subject 
to your control, the "ATS" group of balances will become very 
considerably overdrawn. Apart from any other considerations , this 
would be an undesirable feature at the end of the financial year 
on 31 December 1971 . ’ 

The Bathrich Securities account with the NUB records receipts on 28 
December 1971 of £200,000 from Midland Bank and £60,000 from Barclays Bank 
and the repayment of these sums on 5 January 1972 . Had the Bathrich 
balance been shown without such adjustment Mr Smith and his associates 
would have been disclosed as being indebted to Bryans ton by £103,000. 



6.70 Mr Smith told us in evidence that he did not think the disclosure in 
the statutory accounts was misleading; he suggested that window-dressing 
was quite permissible since all banks did it. Mr Smith denied having any 
connection with the particular transactions and indicated that they had 
probably been arranged by Mr Logan acting in what he saw to be the best 
interests of the company. The window-dressing was defended on Mr Smith’s 
behalf : 

'...Suppose nothing had been done. The picture at the year-end in 
the accounts would have been that the private companies were 
overdrawn to the extent of £50,000 odd. That would have given an 
unfair and very atypical picture, because almost for the whole of 
the year they were actually substantially in credit....' 

6.71 There is force in this submission insofar as Mr Smith's balances 
were then generally in credit but the criticisms which arise from this 
transaction relate to the reasons for the exercise rather than the 
window-dressing itself. First, Mr Smith justified his taking a parti- 
cipation in the Hallmark transaction on the grounds that he had personally 
provided the deposit monies. This was not the case. As Mr Logan pointed 
out in his memorandum, the net balance was only some £100,000; the deposit 
monies were thus provided by the NUB. Second, the fact that such a 
situation was allowed to arise must lead to criticism of the controls which 
existed over Mr Smith's balances. If monthly listings of the balances had 
been approved by the board, and if prior approval of specific advances had 
been obtained, the position would have been controlled and the need for 
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window dressing is unlikely to have arisen. Both controls had been 
recommended by Price Waterhouse (see 6.43). 

3. Balances omitted 

6.72 The amounts attributable to Mr Smith and his companies in the 
accounts of Bryanston did not include all the advances which had been made. 
Incorrect balances were shown and the history of several of these balances 
is illustrative of Mr Smith's behaviour. 

The Michael Morris repayment 

6.73 During 1967 the compulsory winding-up of Guardian Bank Ltd began. 

A report by the Official Receiver attributed the failure of this company to 
the fact that the directors in office from October 1966, particularly 
Mr Morris (Mr Smith's nephew: see 7.13) who appears to have controlled the 
day-to-day affairs of the company from October 1966 to May 1967, dealt with 
its assets in such a manner that they ceased to be available for creditors. 
The Official Receiver's investigation culminated in proceedings at the 
Central Criminal Court in June 1973 when Mr Morris was convicted of three 
offences. In December 1973 Mr Morris was sentenced to concurrent sentences 
of imprisonment of twelve months each for two offences and nine months for 
the third offence, all suspended for two years. 

6.74 At the time of Mr Morris's trial in June 1973 it was apparent that 
he was likely to receive a sentence of imprisonment and that whether this 
was immediate or suspended might be dependent on the funds available to 
repay the small depositors. The court was told that the sum of £100,000 
had been raised for the small depositors and that this could be increased 
to £200,000 by the end of the year. The judge decided to defer sentence 
^^til December 1973 when suspended sentences were imposed on Mr Morris on 
the basis that £200,000 was then available. 

6.75 In June 1973 it was necessary for £100,000 to be paid to Mr Morris's 
solicitors, Kingsley Napley and Co, in support of the statement in court 
that that sum was then available for the creditors of Guardian Bank. This 
payment was made by creating an overdraft on an NUB account entitled 

Kingsley Napley Special Account’, an account of whose existence that firm 
was unaware. This account was closed by a transfer of £100,000 from 
Mr Smith s personal account in January 1974, with no interest having been 
charged on the advance which should have been included in the balances of 
Mr Smith and his associates at 31 December 1973. 
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6.76 Mr Smith argued that the account was incorrectly named; that he was 
not responsible for this; and that the payment out from a wrongly named 
account rather than one of his own was an error. We cannot accept this 
explanation. Of all people at the MJB Mr Smith was most aware of the 
requirement to pay £100,000 to Mr Morris's solicitors and it was he, 

Mr Smith, who had agreed to provide the funds. There was no one else in 
the NUB with either the authority or the knowledge to introduce this 
account with an advance of £100,000. Moreover, Mr Smith signed the hankers 
draft for £100,000 in favour of the solicitors and this draft actually bore 
their name. 

- Land Value 

6.77 We shall describe (7.157) how Mr Smith was in partnership with 
Mr 0' Farrell and Mr Barrymore in acquiring control of Land Value and how 

the NUB financed the purchase. At 31 December 1973 two accounts relating 
to Land Value were omitted from the balances of Mr Smith, although they had 
been included in the 1972 balances. These were an overdraft for £64,000 
for expenses in connection with the acquisition of the shares and Land 
Value’s own overdraft of £83,000. At 31 December 1974,, in addition to 
these balances being excluded, the balance advanced to Mr Smith and his 
partners to enable them to purchase Land Value and totalling £324,000 at 
that date was also excluded. Mr Smith argued that these balances should 
never have been included in his balances because Land Value was a company 
for which Mr O’Farrell took responsibility. The investment account was 
guaranteed by Mr Smith. 

6.78 Again we cannot accept Mr Smith’s argument. He was an integral part 
of the acquiring partnership and was identified as such in the offer 
document for the shares- He personally arranged the finance for the 
shares, some being provided by the Bank of Scotland via the NUB and some by 
the NUB direct, without reference to his board. It is of interest that at 
a later date Mr Smith took control of both Mr 0 'Farrell's and Mr Barrymore' 
shares in Land Value. In his final submission to us Mr Smith 'accepted 
that, technically, the loan was made by the NUB, and was made (inter alios) 
to Mr Smith since it was made to a partnership of which Mr Smith was a 
member'; but the point was then made that 'in his own mind Mr Smith always 
considered that the loan had been made by the Bank of Scotland and not by 
the NUB ’ . 
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6.79 The effect of the exclusion of these balances was to reduce the 
disclosed indebtedness of Mr Smith and his companies at 31 December 1973 
from an actual figure of some £474,000 to a stated figure of £227,000. 

4 . Revolving monies 

6.80 The ’revolving monies’ appear to have been so named by Mr Fitzhugh 
and were a complex series of transactions involving group sales companies 
which were the debt factoring arm of the finance division. Each company 
factored the debts of a different trading organisation (after which the 
sales company was named) and was financed by means of an overdraft through 
which it purchased traders’ debts at their face value less a retention; it 
banked receipts from customers and effected settlements with traders in 
return for the balance of debts collected less the relevant costs and 
charges. Thus at any one time the balances on the overdraft of a sales 
company would normally represent the face value of outstanding debts less 
retentions and accumulated profits. 

6.81 One of the conditions of the Griffiths Bentley bid for Bryans ton in 

1973 (see 9.34) was that some of the sales companies were to be removed 

from the Bryanston Group into the personal ownership of Mr Smith. Despite 

the fact that the bid had already failed, during September 1973 seven of 

the relevant group sales companies opened accounts with Mr Smith's private 

banking company, which had the confusing name of the National Union Bank of 

Bahamas (Holdings) Ltd (NUBBH) . Mr Smith informed us in a written 

statement that the NUBBH came into being because he was concerned about the 

possibility that ’the NUB banking licence in Nassau could be withdrawn' if 

there was 'a transfer of power’. He stated that he had had a meeting in 

London and that the result was that: 

'I received sanction as a matter of business prudence and as a 
precautionary measure to register National Union Bank of Bahamas 
(Holdings) Limited, (a British company). This was to be an 
existing company vehicle into which all the assets and liabilities 
of NUB could be speedily transferred if my apprehensions proved to 
be well-founded.’ 



6.82 Once these accounts were opened the sales companies banked 
subsequent, incoming receipts from debtors with NUBBH rather than the NUB 
and built up substantial surplus balances since outgoing payments to 
traders continued to be made through their NUB overdrafts. The amounts 
banked with NUBBH by 31 December 1973 amounted to some £1,323,000. When 
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this practice was discovered by Price Waterhouse in February 1974 two 
further group sales companies had opened accounts with NUBBH and the total 
amount banked had increased to £1,927,000. 

6.83 The surplus funds in the non-interest-bearing current accounts of 
the sales companies with NUBBH were immediately deposited in an interest- 
bearing account in the name of NUBBH with the NUB. There was thus a loss 
of income from the Bryanston Group to one of Mr Smith's private companies. 

6.84 The fact that the revolving monies were not discovered until 
February 1974, during the course of the 1973 audit, resulted in the 
following explanation appearing in the NUB's statutory accounts for 1973. 
These showed a net amount due to Mr Smith and companies under his control 
of £1,148,524 but stated: 

'Advances from Mr Smith and companies under his control include 
certain advances against which related deposits totalling 
£1,375,837 at 31 December 1973 had been made by other subsidiaries 
of (Bryanston). After taking these deposits into account the net 
amount due by the principal shareholder to (Bryanston) and its 
subsidiaries was £227,313.' 

6.85 The 1973 accounts of the NUB and hence the Bryanston group accounts 
included an adjustment whereby Mr Smith repaid the interest earned from the 
deposit of sales companies' money on an interest-bearing account with the 
NUB; a further adjustment was made during 1974 in respect of interest 
earned after 1 January 1974. 

6.86 We have not been able to obtain a satisfactory explanation of the 
circumstances in which the revolving monies started or why the situation 
continued for over five months. Price Waterhouse recorded in their audit 
notes (quoted at 11.06) that Mr Smith attributed the episode to innocent 
oversight. Even if this was the case, the fact that such large amounts 
were diverted outside the NUB for such a period of time illustrates the 
lack of control at Cavendish Square. 

Conclusion 

6.87 We have seen that the balances of Mr Smith and his companies 
increased substantially between 1968 and 1973. The basis upon which these 
accounts operated also changed. In 1968 and 1969 Mr Smith deposited money 
free of interest but paid interest on borrowings from the NUB. From 1970 
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the "borrowings became interest free only to the extent that they did not 
exceed the deposits. A benefit still accrued to the NUB as long as there 
were surplus monies. In addition, in 1972 and 1973, although Mr Smith was 
disclosed as having paid interest on some accounts interest was in fact 
charged on more accounts than were disclosed. The advances to BPGL and to 
Land Value and the partnership which acquired control all bore interest. 

6.88 But the growth in the size of the balances and the number of 
accounts involved led to increasing confusion, particularly in the mind of 
Mr Smith, who considered that he had provided large amounts of 

interest free money to the NUB and was therefore entitled to use the NUB's 
funds for his own purposes. By late 1971 and throughout 1972 and 1973 this 
was no longer the case and by then substantial surplus funds were an 
infrequent event. 

6.89 The growth in Mr Smith's balances coincided with the euphoric state 
of the property market and the NUB's and his own involvement in lending to 
property dealers, particularly the Morris 0 'Farrell group. Throughout the 
whole period the board exercised little control over Mr Smith's balances. 
Price Waterhouse's recommendations were rarely complied with: apart from 
the approval of loans of up to £100,000 in 1968 no prior approval was given 
to any advances and only in a few instances was retrospective approval 
obtained. Mr Smith was left to do as he liked. While we recognise the 
benefits that the NUB received from interest free monies in the early 
years, after 1970 these benefits gradually reduced and became outweighed by 
the opportunities which the position allowed for Mr Smith to operate the 
NUB as his own. 

MR SMITH AS PROFIT TAKER 

6.90 In this section we deal with situations in which Mr Smith or his 
companies benefitted from transactions involving the public group. 

Shareholdings in customers of the NUB 
1. Contour Display 

6.91 On 6 October 1972 Mr Smith signed a mortgage offer from the NUB to 
Contour Display Ltd for a loan of £25,000 over a period of 80 weeks. 

Amongst the terms of the offer were: 
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(a) An overdraft of £20,000 would also be made available. 

(b) ’In consideration of NUB making the sum of £45,000 available, 

the directors of Contour Display Ltd must agree to transfer 
to Mr AT Smith (one third) of the £1 shares in the company. 
The Share Capital cannot be increased without the consent of 
Mr Smith... Mr Smith to have the right to appoint a director 
to the board of Contour Display Ltd at any time. ’ 

(c) Insurance had to be effected through Bryanston Finance and 
Insurance Brokers Ltd (a company wholly owned by Mr Smith). 

(d) 'Mr DA Fitzhugh to be appointed by Contour Display Ltd as 
their financial adviser for an annual fee of £150 p.a.' 



6.92 On 22 November 1972 Contour Display's solicitors wrote to the NUB's 
solicitors: 

'We assume that the transfer of one third of the company to Mr AT 
Smith is only meant as security for the advance and are surprised 
that there is nothing in the documentation whereby it is agreed 
that this will be transferred back at the end of eighty weeks.' 

6.93 On the following day, the NUB's solicitors replied: 

'...that we have phoned our client and we had confirmed that the 
(one third) shareholding was a permanent matter.' 

6.94 Mr Fitzhugh was duly appointed financial adviser; a cheque made 
payable to him was sent to Mr Lee at the NUB; and in accordance with the 
agreement shares were transferred to Mr Smith (for a payment of £34). In 
January 1973, at Mr Smith's request, Mr Fitzhugh was appointed a director 
of Contour Display and in its minutes he signed as chairman of a board 
meeting held on 23 February 1973. 

6.95 Thereafter the company rapidly developed financial problems and 
after the NUB had demanded repayment of its advances in March 1973 legal 
proceedings between the NUB and Contour Display resulted. In connection 
with this litigation a number of affidavits were sworn by Mr Fitzhugh, 

Mr Delbourgo and Mr Smith. In his affidavit of 9 April 1973 Mr Fitzhugh 
stated: 

'At a board meeting held on 23 February 1973 the directors of the 
company (Mr Delbourgo being in attendance), after discussing their 
problems the whole day, decided to obtain the finance they 
urgently required by accepting the proposal that control be given 
to Mr Smith. ' 
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6.96 Iti his affidavit of 11 May 1973 Mr Sxoith swore: 

'I am the beneficial owner of 34 ordinary shares in Contour 
Display Ltd. These shares were offered to me by the directors and 
shareholders of the said company, without my requesting them to do 
so, in September 1972. I agreed to accept the shares and 
course paid £34 for them... I categorically deny that I said the 
words alleged in paragraph 4 of Messrs Beecham and Percy’s joint 
Affidavit ’’Now I will want a third of the shares in the Company 
and with this set up you will not have any further worry about 
finance" . ’ 

(Messrs Beecham and Percy were directors of Contour Display.) 

Mr Smith told us that the statement in his affidavit that he was the 
beneficial owner was a mistake which he had made inadvertently. He said 
that he had held the shares in effect as nominee for the group: if Contour 
Display had prospered, the group would have taken the benefit; if not, 

Mr Smith would have borne the loss. 



6.97 It was submitted accordingly on his behalf that he was holding the 
shares in Contour Display as trustee for the public group and that this was 
an example of the NUB's normal policy to put him in in order to keep an eye 
on the business. But there is no evidence that the board ever formulated 
this policy; nor is there any other evidence of its existence. 

6.98 We cannot accept Mr Smith’s evidence. We can see no reason why the 
shares had to be put in his name if he was acting as trustee for the NUB. 
The loan to Contour Display was not disclosed to the board, nor was the 
fact that the NUB had taken an interest in the company. We believe that 
the intention always was that Mr Smith would take the interest personally. 
Mr Smith’s evidence given to us on oath was an attempt to explain away 
statements contained in his sworn affidavit. We regret to say that we 
consider that this is an example of Mr Smith having a story for every 
occasion. 



6.99 Mr Pitzhugh told us that his name had been put forward as financial 
adviser and director of Contour Display without his prior knowledge and 
that he had been very annoyed. He was adamant that he had not been in 
receipt of the £150 which Contour Display had sent, payable to Mr Fitzhugh, 
to Mr Lee at the NUB. He was also insistent that he had not played any 
active part in the affairs of Contour Display. We then referred 
Mr Fitzhugh to his three affidavits and put the differences to him: 
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Q. That is the meeting (23 February 1973) of which you then 

produced the minutes and you were the chairman and you had 
been there all day according to your evidence. 

A. I had not been there all day. 

Q. In which case are you not giving a false impression in a 
legal affidavit? 

A. In reality it means that I had not read this affidavit and 
given it the attention it so rightly deserved. 

Q. ...In that affidavit it is indicated that you had been 

present at the meeting for the whole day. Are you suggesting 
that was inaccurate when you made that affidavit within two 
months of that meeting? .... 

A. I am suggesting or I am telling you that these documents were 
prepared by solicitors. I accepted them as being correct and 
I obviously signed them without giving them the attention 
that they deserved, because I can assure you I was certainly 
not in attendance all day at this meeting. I was certainly 
not chairman. 

Q. Are you telling us that the minute was inaccurate? 

A. As far as that is concerned, yes. 

Q. But it is signed by you, is it not, at the bottom.... 

A. Yes. 

Q. It is signed by you saying "chairman". Are you telling us 
that the minute is inaccurate when you have signed it 
yourself? 

A. (after long pause) Insofar as I was not chairman for the 
whole of the time, yes. 

Mr Fitzhugh also submitted that he had signed the affidavits as secretary 
on behalf of the NUB ' to catalogue events that had taken place concerning 
the lending of money, in which I had virtually no participation’ . 



6.100 We cannot accept Mr Fitzhugh 's evidence. The affidavits contain 
details of personal involvement such as attendances at meetings and 
discussions of which only he would have had knowledge. We consider that 
Mr Fitzhugh played a far more active role than he was willing to admit. 

6.101 We had questioned Mr Fitzhugh about Contour Display only for the 
purposes of obtaining general information. It became apparent that his 
first account was given to us in the belief that it would go unchallenged. 
In view of what he said we had the minutes and affidavits produced and we 
put them to him. We found Mr Fitzhugh' s attitude to affidavits disturbing 
and this incident raised doubts as to his credibility generally. 



6.102 After we had notified him of our provisional criticisms Mr Fitzhugh 
made oral representations to us. He made the point that we had not seen 
Mr Delbourgo and that this was essential if we wanted to know the full 
story of Contour Display. He had not previously made this suggestion but 
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in any event our interest was limited to the involvement of Mr Smith and 
Mr Fitzhugh in Contour Display: Mr Fitzhugh’s representations did not cause 
us to alter our views. 

2 . Triadynamics 

6.103 On 17 February 1972, Mr Russell (who was in charge of the Glasgow 
branch of the NUB) wrote to the NUB’s solicitors requesting them to draw up 
an agreement between Mr Smith and Mr Cruickshank, the managing director of 
Triadynamics Ltd. The agreement was to include terms that: 

1. An option would be given to Mr Smith to acquire a 25 per cent 
interest in Triadynamics at a value of £6 per share. 

2. A further 10 per cent option would be given should 
Triadynamics become public. 

3. In return for these options, Mr Smith would provide a loan 
facility of £10,000 from the NUB. The first year of the loan 
was to be free of interest. 

6.104 Mr Russell wrote to Mr Smith on 17 April 1972 stating that the loan 
of £10,000 had been made. 

'You instructed that it would be interest free for the first 
year.... I also understood that the option was to be in your name 
and would therefore not require to be passed by the Board.' 

Mr Smith replied on 19 April 1972: 

' . . .we should get our option agreement in the name of "AT Smith" 
as quickly as possible. 

'You should not have given the money until the Agreement was 
signed, as this was part of the transaction ' 

6.105 The agreement was duly signed in June 1972. On the exercise by 
Mr Smith of either option Mr Cruickshank himself had an option to take 
ordinary shares in Bryanston. The option clause expired without being 
implemented. Mr Smith's evidence was that he took the option personally 
because he had guaranteed the loan and that it was effectively his own 
money which had been lent to Triadynamics . 

6.106 We have found no evidence of Mr Smith's personal guarantee nor 
could we find the loan to Triadynamics included in any list of Mr Smith's 
balances. We do not accept Mr Smith's evidence. Although as it turned out 
the option was not exercised we consider that this is another example of 

Mr Smith taking advantage of his position. 
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3. Interconti Electronics 

6.107 A draft deed between Interconti Electronics Ltd and Mr Smith 
provided for Mr Smith to be granted an option to acquire up to 26 per cent 
of the company's share capital. Although we have not seen the final 
document, it is apparent from subsequent correspondence that Mr Smith did 
acquire, probably sometime in 1972, a 26 per cent interest in Interconti. 

By 31 December 1974 advances made by the NUB to Interconti totalled some 
£250,000 and were fully provided for as bad debts. 

6.108 It was said on Mr Smith's behalf that the shareholding was a normal 
security which any bank would take and that it was probably the best that 
was available. But Interconti had only started trading in 1972. No 
statutory accounts were ever produced. The NUB advanced over £250,000 and 
lost it all. The submission that a 26 per cent shareholding was the best 
security available for such an advance is indicative of the lending policy 
adopted by Mr Smith, who did not submit the advances to his board for 
approval. 

6.109 We were told that Mr Smith probably took the shares as part of the 
NUB ' s general policy that when there was factoring he would take shares in 
order to monitor the trading company. We have already said that we have 
seen no evidence that the NUB had any such policy: the board is not 
recorded as considering the taking of an interest in a customer company to 
enable the NUB to monitor its performance; nor did the board ever approve 
the advances to Interconti or the taking of a 26 per cent interest. This 
is another example of Mr Smith taking a personal interest in a customer of 
the NUB in return for providing finance. 

4. J Montgomery (London Sales) 

6.110 Mr Smith appears to have acquired a one third interest in this 
trading company in May 1967. The company factored its debts through a 
subsidiary of the NUB, J Montgomery (Holdings) Ltd. Price Waterhouse noted 
during their 1972 audit that this sales company had an overdraft in excess 
of £100,000 against which the usual retentions had not been made. Mr Smith 
sold his shares in early 1974 for a small profit and the proceeds were 
credited to his personal account with the NUB. In February 1974 the 
trading company went into liquidation and at 31 December 1974 a provision 
for bad debts of £102,000 was made by the NUB against the sales company's 
overdraft. In April 1976 the overdraft was written off as a bad debt. 
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6.111 Again Mr Smith told us that he had taken an interest in the trading 
company in order to protect the NUB. It is true that Mr Smith did acquire 
his interest before Bryanston became a public company but there is no 
evidence that his shareholding was disclosed to the board at the time when 
substantial advances were made to the sales company. 

6.112 It is to be observed that the two largest bad debts arising from 
sales companies, those from J Montgomery and Interconti, were connected 
with trading companies in which Mr Smith had a substantial personal 
interest. The fact that the profit on the sale of his shares in 

J Montgomery was credited to his personal bank account does not support the 
contention that Mr' Smith took an interest in order to protect the NUB and 
again we must reject his evidence. 

5. Jason Russell 

6.113 This company started to trade as retailers in 1972 and obtained a 

loan of £100,000 from the NUB. Mr Smith took a 20 per cent interest in the 
company at the same time. 

6.114 On 6 January 1975 Mr Smith wrote to Mr Yentis of Jason Russell: 

’You are no doubt aware that your original loan is running down 
but there have been further loans made to you from time to time 
and these should now be all incorporated under the debenture. I 
am sure you will realise that the interest you have been paying so 
far has been under the cost at which we ourselves borrow and 
therefore a large loss has been made by (the NUB) on your 
account . ’ 



6.115 The board of Bryanston/NUB were not informed of Mr Smith’s interest 
in Jason Russell nor was the loan approved. Mr Smith told us that he 
received his interest for providing advice, based on his experience in 
running retail shops (see 3.01). 

6.116 We cannot accept Mr Smith’s explanation. It is clear that he 
Obtained his holding when the company started trading and acquired a number 
of shops. This was financed by the loan of £100,000 from the NUB. The 
chairman of a public company should not have taken an interest in a 
customer in these circumstances. The conflicts which arise are only too 
apparent from Mr Smith’s letter to Mr Yentis in January 1975. 
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6. Ravensdown Metals 

6.117 According to the return of allotments, in September 1972 Mr Smith 
was allotted 20 ordinary shares in this company, which gave him a 20 per 
cent interest. A factoring company was already in existence at that date 
and by mid 197 A it was overdrawn in excess of £140,000. 

6.118 Mr Smith told us that he had acquired the shares before the sales 
company had been started and that this was in return for his guaranteeing 
the overdraft of Ravensdown Metals with the National Westminster Bank. It 
was submitted on Mr Smith’s behalf that there was no conflict in these 
circumstances and that he was entitled to the beneficial ownership of 

the shares. We disagree. Mr Smith was the chairman of a public company 
engaged in the lending of money. It is true that the quality of the NUB’s 
customers was not equal to that of the National Westminster’s customers but 
many of the NUB’s customers would have been able to obtain funds from a 
clearing bank if Mr Smith had guaranteed the advances . By guaranteeing the 
account of Ravensdown Metals, if in fact he did so for we have been 
supplied with no evidence of this guarantee, Mr Smith was acting in 
conflict with his position within the NUB since it could itself have lent 
the money. Nor did Mr Smith disclose his interest in the trading company 
to the NUB board when the factoring company was established and this caused 
a conflict to arise between his position as the shareholder of a customer 
and as chairman of the NUB. 

6.119 We would emphasise that Mr Smith justified the shareholdings in his 
own name in certain customers on the grounds that these shareholdings were 
for the benefit of the NUB. Mr Smith told us that the 20 per cent interest 
in Ravensdown Metals had a present value of some £150,000. But these 
shares were still in Mr Smith’s personal name in 1980 and have not been 
used for the NUB’s benefit. 

Activities of private companies 

6.120 Mr Smith operated a number of private companies from the group’s 
Cavendish Square offices. Several of these companies were not related in 
any way to the public group (except for their bank accounts), for example 
the property and investment holding companies. A number of his private 
companies’ activities, however, were interrelated with those of the NUB and 
although prior to the flotation Price Waterhouse did express their concern 
about the situation we have found little evidence of any change being made 
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to the relationship between Mr Smith's private interests and those of the 
public group. 

6.121 The only reference to change is in a file note by Mr Logan of a 
meeting with Price Waterhouse in February 1968. This records that one of 

Mr Cherry’s assistants would recommend him: 

’...to suggest that the work, at present taken over by Bryanston 
Securities should be handled by Comprehensive Managements. » • • 

(Mr Smith) felt that this would be preferable since a very large 
proportion of the work undertaken by Bryanston Securities was in 
fact carried out on behalf of the sales companies * ’ 

Bryanston Securities ’s name was later changed. Despite the suggestion its 

activities remained outside the group. 

6.122 The following companies were owned by Mr Smith and benefit ted from 
the public group: 

1. Frond Finance Ltd (the former Bryanston Securities) was a 
debt collecting company. Any debts in the sales companies 
which became more than three months overdue were placed in 
the hands of Frond Finance for collection. After collection 
Frond Finance made a charge of 10 per cent of the debt. 

2. Bryanston Finance and Insurance Brokers Ltd (Bryanston 
Insurance) arranged insurance for a number of the companies 
within the public group. In addition, many customers of the 
NUB were required by the loan or mortgage agreement to place 
their insurance through the company (for example, see the 
terms imposed on Contour Display: 6.91). 

3. Bryanston Leasing Ltd leased plant and machinery to a number 
of NUB customers. 

4. Anthony Finance Ltd and Cher stone Ltd received procuration 
fees from customers of the NUB in return for arranging the 
provision of finance, particularly ’home and pleasure' loans. 

6.123 The activities of these companies increased significantly during 
1971 and 1972, reflecting the increase in the business of the NUB. Much of 
their work arose from the NUB requiring customers to use their services. 

Mr Smith sought to excuse the existence of these private companies 
on the basis that their profits were paid to the NUB by way of management 
fees and that he derived no personal benefit. We do not accept his 
argument and discuss this further in Chapter 11. 
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Management fees 

6.125 Again, prior to the flotation Price Waterhouse had commented on the 
basis upon which income and expenses had been arbitrarily divided between 
Mr Smith’s various companies. 

’Up to 31 December 1966 the salary and other administrative costs 
of running Cavendish House have been paid partly by (the NUB) and 
partly by associated companies and have been reallocated amongst 
the various companies on an arbitrary basis. We previously 
recommended that all costs would be borne initially by Cavendish 
General Service (Managements) Ltd and that a proper basis of 
allocation should be settled. . . . ’ 



6.126 The majority of Mr Smith’s companies continued to be serviced by 
the public group’s staff and premises at Cavendish Square. The management 
fees paid to the NUB ought therefore to have recovered a fair proportion of 
the costs involved together with the profits of the companies, such as 
Frond Finance, which had benefit ted from the public group. In addition, in 
the early years the NUB wrote off several amounts owing from Mr Smith’s 
companies as bad debts. Mr Smith told us that these write-offs were taken 
into account when calculating the management charges from the NUB. 



6.127 The management charges paid by Mr Smith’s companies during the 
period to the NUB were: 

£ 



Year ended 31 December 



1968 


26,062 


1969 


27,156 


1970 


47,538 


1971 


49,270 


1972 


101,000 


1973 


58,500 



1. The period 1968 - 1971 

6.128 A large proportion of the management fees paid during this period 
were paid by Anthony Property Ltd (also owned by Mr Smith and different 
from Anthony Finance) and Frond Finance. The audit workpapers of Price 
Waterhouse do not detail any concern about the fees paid by Mr Smith’s 
companies or their relationship with the public group. Calculations were 
made of the proportion of salaries and other expenses paid by the public 
group which related to Mr Smith's companies for each year and these 
indicate that the management fees were sufficient to recover the relevant 
expenses. In addition, the majority of Frond Finance’s profits were paid 
to the NUB. 
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6.129 During the same period debts of £35,967 due from Mr Smith's 
companies were written off by the NUB. Mr Smith explained to us that the 
management fees paid by his other companies were increased to compensate 
the NUB for its losses, as evidenced by the increase in the fees to £47,000 
in 1970 from £27,000 in 1969. Price Waterhouse confirmed to us that in 
considering the amount of management fees charged to Mr Smith's companies, 
they had regard, inter alia, to write-offs borne by the NUB in this 
respect. 

6.130 It would appear that the management fees paid by Mr Smith's 
companies during these years were sufficient to recover the relevant 
expenses borne by the NUB and to return to the NUB the profits made by 
companies whose activities were related to the NUB. The main source of 
these profits was Frond Finance, which paid some £48,000 to the NUB during 
the period. But it is unclear whether the fees were sufficient also to 
cover the bad debts. We think that it is unnecessary for us to be more 
conclusive and we would only comment that confusion was bound to arise from 
a situation where Mr Smith's private interests were so closely related to 
those of the public group. 

2. The year 1972 

6.131 The involvement of Mr Smith's private companies with the public 
group increased during this period with the growth in the NUB's lending 
during the boom years. The activities of such companies as Anthony 
Finance, Bryanston Insurance and Bryans ton Leasings expanded considerably 
and for the first time they contributed significantly to the management 
fees paid to the NUB. We have seen that these fees increased to a level in 
excess of £100,000 for the year ended 31 December 1972. 

6.132 In May 1973 Mr Regard expressed concern to Mr Cherry of Price 
Waterhouse on a number of matters on the 1972 accounts of Bryanston. 

Mr Regard was then negotiating for Griffiths Bentley to bid for Bryanston 

and he was worried that the profits of Bryanston had been overstated. The 

management fees paid by Mr Smith's companies were one of Mr Regard's main 

concerns. A note of the meeting was prepared by Mr Cherry and recorded: 

'Management fees from AT Smith's companies. Fees receivable in 
1971 were £49,000 and since balances with associated companies 
were written down by £41,000 during the year there was a net 
income of £8,000. For 1972 management fees are about £200,000. 

This includes a total of about £40,000 from (Land Value), £25,000 
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being included under miscellaneous fees and receipts and £15,000 
under management fees. The £25,000 is in connection with some 
offer document issued by (Land Value) and Regard doubts whether 
this enormous fee is justified. 

'£42,000 is receivable from Bathrich which is said to cover two 
years; this may be in respect of interest on money borrowed by 
Bathrich. 

'There are other companies, totalling £100,000, where more than 
one year's fees have been brought in. 

'There was also a management fee in connection with Ravensdown 
Metals of £10,000 which was brought in in December. 

'Regard says that there are two employees at (the NUB) who look 
after the affairs of associated companies and of course there is 
some management time spent but he would reckon that the costs of 
all these would be about £15,000 a year. 

'We have of course always looked carefully at the measure of the 
management fees , in particular when the prospectus was issued and 
although it is difficult to be precise we have been satisfied that 
the fees have been reasonable. The credits brought into Bryans ton 
or NUB have been in respect of the services provided by the group 
during the current year and it is difficult to see, therefore, .if 
what Regard says is right, the justification for bringing two 
years’ charges into 1972 unless the group has done twice the 
amount of work. It may be that some part of these charges does 
not relate solely to management costs eg. Bathrich is possibly an 
Interest charge. In a subsequent telephone conversation with 
Smith he said that all these charges were arrived at on the usual 
basis. Interest had been charged when his associated companies 
were in debt. In his view, £40,000 of actual management fees were 
brought in from his companies.’ 

(See also 14.18) 



6.133 Price Waterhouse's workpapers for 1972 explained the basis for 
certain management charges: 

'These are charges paid to (the NUB) by Mr Smith's own companies. 
They appear to be determined by him on an arbitrary basis having 
regard to the results of the companies concerned. 

'As there is some delay in making up the accounts of these 
companies, management charges are not determined until after NUB 
accounts for the relevant period have been closed. 

'Estimation is not practicable in these circumstances and credit 
is taken for charges on a cash basis. Thus the largest element in 
the 1972 charges - £20,000 from Anthony Property - is in respect 
of year ended 30/9/71. 

'In principle - it is considered unsatisfactory that these charges 
should be determined arbitrarily by ATS himself as this gives him 
scope to manipulate NUB profit. 
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’1972 in practice - treatment is consistent with last year and 
amount is similar - OK. ' 



6.134 The responsibility for the 1972 audit of Bryanston and the NUB had 
passed from Mr Cherry to Mr Ainger and upon receiving Mr Cherry's note of 
his meeting with Mr Hegard Mr Ainger investigated the various points 
raised. The results of this investigation were documented and the main 
points raised by Mr Hegard were: 

1. The amount of the charges. The charges actually made in 1972 
were, in total, £174,000, comprising £101,000 for management 
fees, £48,000 for interest on the Bathrich Securities 
overdraft and a fee of £25,000 to Mr Smith, Mr O' Farrell and 
others in respect of the offer made by the NUB on their 
behalf for the outstanding shares in Land Value. Thus the 
1972 charges were directly comparable with those for 1971. 

Price Waterhouse could not understand Mr Hegard' s reference 
to a write down of £41,000 of balances with associated 
companies. We have found no evidence of such a write down. 

2. The fact that two years' charges were included in 1972. It 
is undoubtedly true that two years’ fees from certain 
companies, such as Anthony Property, were included in 1972. 

6.135 Mr Ainger 's notes explained; 

'Up to and including 1971 accounts, credit was taken for 
management fees upwards of one year in arrears. 

'In 1972 accounts the position has been brought up to date. Thus 
of the principal charge receivable ~ £42,000 from (Anthony 
Property) £20,000 was in respect of year ended 30 September 1971 
and £22,000 in respect of year ended 30 September 1972. 

'It is clear that the amount of management charges is related to 
the results of the companies charged, rather than the cost of the 
work done by NUB . 

'ATS' personal tax position means that profits in his private 
companies are of little value to him and accordingly he tends to 
pass the greater part of after tax profits to NUB.' 

The management fees charged to Mr Smith’s companies for 1972 totalled 

£101,000 compared with £49,000 in 1971. Of this total, £21,000 was from 

companies which derived their income from the NUB's activities: £9,500 from 

Frond Finance, £6,500 from Anthony Finance and £5,000 from Bryanston 

Leasing. The remaining fees were from other companies owned by Mr Smith 
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and, as Mr Ainger made clear in his notes, these fees were an injection of 
profit dependent upon the results of those companies and also in 1972 
comprised an injection of an extra year's profits in certain instances, 
totalling at least £24,000. 

3. The year 1973 

6.136 In 1973 Mr Smith's companies paid fees of £58,500 to the NUB. Some 

£36,000 of these fees represented a recharge of wages, salaries and other 

costs from the NUB, rather than an injection of profit. During their audit 

Price Waterhouse noted that there had been a change in the basis of 

calculating the management fees: 

'Whereas management charges from ATS companies have in previous 
years amounted to an undisguised injection of profit, in the 
current year they represent recovery of costs incurred by the 
Bryanston Group on behalf of ATS companies. The principal head of 
recovery is wages and the relevant analyses... have been prepared 
by Mr Fitzhugh and considered by PW & Co.... 

'A further £5,000 has been charged to cover provision of office 
space and sundry facilities. This amount seems to be a reasonable 
estimate. 

'No allowance has been made for executive time given to ATS 
interests, notably Mr Fitzhugh' s exercise of the office of 
secretary of Land Value.' 

Price Waterhouse told us that the change of basis was made at their 
instigation. They requested an additional fee of £10,000 in respect of 
executive services but eventually accepted the position without this 
charge. They considered that the previous arrangement had given Mr Smith a 
degree of flexibility which they believed had been exercised in the NUB's 
favour. The change was intended to provide an objective basis for charges. 

Fees paid to Mr Hegard 

6.137 Several of Mr Smith's companies paid consultancy fees to Mr Hegard. 
Although Mr Smith and Mr Hegard assured Price Waterhouse to the contrary we 
will see that these fees comprised part of a total remuneration agreed 
between Mr Smith and Mr Hegard and that they bore no relation to the 
services which Mr Hegard provided to Mr Smith’s own companies. It will be 
remembered that Mr Smith justified to us the existence of some of his 
private companies on the grounds that the profits of these companies were 
paid to the NUB as management fees. The profits paid were after deducting 
the consultancy fees paid to Mr Hegard. 
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6.138 Price Waterhouse had commented in their accountants’ report of 
August 1967 ; 

'We ... recommend that salaries, commission, bonuses etc. of all 
employees and all other administration costs be charged to tine 
service company with effect from 1 January 1967. We understand 
that the practice under which private payments were made by 
Mr Smith to members of the staff in respect of their services to 
(the NUB) or its subsidiaries has now ceased.’ 

6.139 We have no detail of the fees paid by Mr Smith’s companies to 
Mr Hegard during the years 1968 to 1970. In 1971 fees of £16,000 were 
paid. In the year ended 30 June 1972 Mr Hegard received fees totalling 
£46,000: approximately half of this amount was paid by Anthony Property and 
Bathrich Securities, whose activities were not dependant on the group, but 
some £8,000 was paid from the profits of companies whose activities were 
related to the NUB, particularly Anthony Finance and Frond Finance. 

6.140 The fees for the year ended 30 June 1973 were £49,500. Again, 
Anthony Property and Bathrich Securities were the main contributors but the 
fees from the companies related to the NUB increased to nearly £15,000. In 
the year ended 30 June 1974 Mr Hegard received fees of some £35,000 
including £9,750 from companies deriving their income from the NUB. 



MR SMITH AS COMPETITOR 



Personal moneylending 

6.141 A constant theme in Mr Smith’s evidence to us was that he 
personally provided funds to customers of the NUB. The provision of cash 
funds to the Morris O’Farrell group and the recording of these advances on 
the cash 'slogger' (see 7.209) is an example of Mr Smith’s moneylending 
activities. Conflicts were to arise between the interests of the NUB and 
of Mr Smith when a customer had borrowed money from both sources and 

several examples came to our attention, although the amounts involved were 
comparatively small. 



1 . Mr Kaye 

6.142 In September 1969 an account with the NUB was opened In the name of 
Mr S Kaye: it was headed 'Special Loan re: AT Smith' and a withdrawal of 
£10,000 was made. On the same day Mr Smith’s personal accounts showed a 
credit of £10,000 from 'S Kaye’. On 30 November 1971 the balance of £8,600 
in the NUB account was written off to bad debts. 
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6.143 The advance to Mr Kaye was discussed by Price Waterhouse with 
Mr Smith on 23 March 1971; 

’Loans to Messrs Loukaides and Kaye to a value of £24,000 have 
been guaranteed by ATS (nothing in writing). PW's will draft out 
a guarantee letter for ATS to sign and deposit with the NUB.' 

Such a letter of guarantee was signed by Mr Smith on 24 March 1971 for an 

amount of £8,600 in respect of Mr Kaye. Despite this guarantee the balance 

on the account was still written off to bad debts on 30 November 1971. 

Mr Smith's oral evidence was confusing but in an earlier written submission 

he told us that the loan was transferred to the NUB from himself in order 

to put it on a more formal basis. He accepted that the loan should not 

have been written off and should have been charged to him. 

2 . Mr Loukaides 

6.144 A loan of £21,000 was originally made to Mr Loukaides in 1962 and 
by 31 December 1967 £16,312 was outstanding; at the time of flotation it 
was agreed that Mr Smith would take responsibility for this. At 

31 December 1969 and 1970 the balance on the account was included, 
correctly, in the balances due to the NUB from Mr Smith. 

6.145 Following the meeting between Price Waterhouse and Mr Smith on 

23 March 1971 Mr Smith signed a letter of guarantee of the account the next 
day. In October 1971 Mr Loukaides was adjudicated bankrupt and in November 
1971 the NUB wrote off the balance on the account of £16,312 to bad debts. 
Since 1967 the NUB had been in dispute with Mr Loukaides over the recovery 
of the advance and this was settled in March 1972. One of the terms of 
settlement was that the NUB would enforce its power of sale on the property 
held as security for the advance and prove in bankruptcy for the balance 
under legal charge. 

6.146 By July 1972 the property held as security had been sold by the 
nub's solicitors, A Kramer & Co, who sent a cheque for £17,867 to the NUB. 
These monies were not set off against the amount written off but were put 
in a suspense account. Thereafter the funds were transferred to and from 
several of Mr Smith's accounts such as Anthony Property, Bathrich 
Securities and Mr Smith personally and ended with a final withdrawal in 
cash. Thus Mr Smith or one of his private companies was in receipt of the 
proceeds of a property sold by the NUB in realisation of the security for 
an advance which had been written off to bad debts although guaranteed by 
Mr Smith. 
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6.147 Mr Smith told us that he had kept the proceeds because he believed 
that they were his monies . If there had been a mistake » he said j it was a 

mistake by the officers of the NUB: 

A. I was convinced it was my money . Now I have been told that 
it isn’t. Somebody has credited my account back and 
therefore this money should belong to the company and I have 
to acknowledge that. As far as I was concerned, I wouldn’t 
want to take money from the company . I was convinced it was 
my money because it had been written off in the first place . 

Q. . . .You are saying, Mr Smith, that the officers of (the NUB) 
other than yourself were wrong in allowing that money to be 
paid to you? 

A. Not only that, I don’t think this is wrong because I took 
that money. What is wrong was the fact that somebody had 
credited me and should never have credited me. This is what 
is wrong, not the fact I took the money , because in my mind 
there is nothing wrong. The fact I have been credited for 
that amount unknown to me is wrong. 



6.148 All the documents authorising or making the various transfers of 
the sale proceeds were signed by Mr Smith. No logical reasons were 
apparent for the circuitous route taken by the proceeds except to disguise 
the original source of the funds. 



3. Mr and Mrs Raibin 

6 . 149 In June 1973 the balances on three accounts connected with Mr and 
Mrs Raibin were written off to bad debts. The total write-off was some 
£40,000. The records of Mr Limburg who handled the attempted recovery of 
any monies for the NUB stated: 

'10/7/73 Lang reports ATS has told him to write-off to bad debts 
and no more money to come. 

28/7/73 Written off to bad debts . Future payment to ATS. 

7/8/73 Queries future action with ATS ~ his reply "I have repaid 
this debt".’ 



6.150 The NUB held a second mortgage on a property which was subsequently 

sold. The proceeds of £10,140 were paid into Mr Smith’s personal account 

in May 1973 and he subsequently received further monthly payments of £40 
until June 1975. 



6.151 Price Waterhouse noted these events during their 1973 audit and 
then commented: 
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’Two possible alternatives arise: 

'Either that: 

'1. ATS had previously lent money to Raibin/R & A and the 
limited amount available was paid to ATS to clear his debt 
rather than (the NUB) which would demonstrate a clash of 
interests when ATS and (the NUB) had both lent money to same 
people and would highlight the need for PW to condemn most 
strongly this practice. This however does not account for 
the continuing payments of £40 to ATS. 

'or that: 

'2. ATS did a deal with Raibin/R & A whereby ATS agrees to 
write off the debts owed to (the NUB) in consideration for 
payments being transferred to him. 

'ATS explains: 

'He (ATS) lent money to Mr & Mrs Raibin in cash and also lent 
money to the sales company (about £20,000) and the money repaid to 
ATS following the sales of Raibin' s house. This inclines to 
alternative (1) above but does not explain the continuing payments 
of £40 to ATS.' 



Written in the margin beside point 1 is: 

'Yes - per ATS. Letter signed by ATS & PCH was seen by PW (held 
by Kramer) confirming ATS had personally lent to Raibin but not 
stating amounts.' 

Written in the margin beside Mr Smith's explanation is: 

'ATS is prepared to reverse the write-off if PW require it.’ 

6.152 Mr Raibin 's accounts were discussed at a meeting on 15 May 1974 
between Mr Smith, Mr Regard, Mr Fitzhugh and Price Waterhouse, whose file 
note reads: 

'5 g) Raibin 

'Previously disclosed to all NUB directors. PCH confirms 
situation was known.' 

There is no record in any board minute of Mr Smith disclosing the position 
to the directors. Price Waterhouse told us that although they had no 
record of the repayment by Mr Smith to the NUB of the recovered monies, 
their clear recollection was that repayment was made. In fact no repayment 
was made and Mr Smith continued to receive the monthly payments of £40 made 
by the Raibins until June 1975. 

6.153 Mr Smith explained to us that the Raibins' company had run into 
difficulties and he had advanced personally £25,000 to the sales company. 
He believed that the second charge on the Raibins' house had been given to 
him personally and not to the NUB. The submissions on behalf of Mr Smith 
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accepted that Tie Tiad put tiimself in a position of potential conflict wltTi 
the NUB and that he should not have received the monies recovered. It was 
then said that Mr Smith's position of conflict had arisen inadvertently 
because of his desire to help the Raibins at a time of difficulty. This was 
cited to us as an example of Mr Smith's wish to help people who had fallen 
on hard times. 

6.154 We would add that we were provided with no evidence of Mr Smith's 
payment of £25,000 to the sales company nor do the accounts of that company 
record Mr Smith as a creditor. 

Sales companies 

6.155 During 1972 and 1973 approximately ten sales companies were 
established under the ownership of a company named City Assignees Ltd, 
which itself became a subsidiary of Unit Assignees Ltd. The majority of 
these sales companies factored debts for companies which were customers of 
the Shoreditch branch of the NUB. Nearly all of them included the words 
'City Sales' in their name. 

6.156 City Assignees was managed by a Mr Martyn, who had until the early 
1970s been an employee of the Bryans ton Group and who operated from the 
same premises as the Shoreditch branch. The 1973 annual return of City 
Assignees shows that the whole of its share capital was owned by Mr Smith. 
The first accounts of Unit Assignees, for the period from 18 July 1973 to 
31 January 1975, show Mr Martyn and Mr Smith as equal owners of its share 
capital and as the company's only directors. The accounts of City 
Assignees, ending on the same date, indicate that Mr Martyn was the sole 
beneficial owner of the share capital by reason of his holding in Unit 
Assignees. The information contained in the two sets of accounts is not 
compatible but we have been unable to find a satisfactory explanation. 

6.157 The management fees paid by Mr Smith's companies to the NUB 
included an amount of £7,500 paid by City Assignees* Further evidence of 
the relationship between City Assignees and Mr Smith is provided by the NUB 

audit worlcpapers of Price Waterhouse for the year ended 31 December 1973 
which comment: 

'ATS sales companies 

In 1973 as in previous years, ATS has operated a factoring 
business on similar lines to the Bryans ton sales companies 
operation. The vehicle for this business has been City Assignees 
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Ltd, a company located at Shoreditch. Until summer 1973, finance 
was provided directly by NUB. Since then, NUB has provided 
finance indirectly, via (NUBBH) . ' 



6.158 It is apparent from correspondence that Mr Smith maintained a close 
interest in the operations of the sales companies managed by Mr Martyn and 
that these sales companies were closely involved with the Shoreditch branch 
of the NUB. On a number of occasions the then manager of the Shoreditch 
branch, Mr Cavilla, reported to Mr Smith on negotiations with customers of 
the branch, confirming that, a sales company was to be formed by Mr Martyn. 

6.159 For the period to 31 January 1974, the date of their first 
accounts. Unit Assignees and City Assignees made a combined profit of 
£146,000. This profit was eliminated in the year to 31 January 1975 by a 
combined loss of £150,000. 

6.160 In his evidence to us Mr Smith stated that he had no interest in 
either Unit Assignees or City Assignees. He said that Mr Martyn had 
decided to establish his own sales company after he had left Bryanston and 
he used one of Mr Smith's dormant companies; it was submitted that the fact 
that Mr Smith was shown as a shareholder must have been caused by a late 
registration of the change of shareholders. 

6.161 We find it difficult to accept Mr Smith’s evidence. The City Sales 
companies occupied part of the premises of the Shoreditch branch of the NUB 
and were closely involved with a number of its customers, who provided 
nearly all City Assignees's business. We can find no logical reason why 
customers of the Shoreditch branch should have been directed to the 
factoring operations of City Assignees when the NUB, through Comprehensive 
Managements, offered a competing service. 

CONCLUSION 

6.162 We have set out many examples of conflicts between Mr Smith's 
various interests. These were foreseen by Price Waterhouse but 
nevertheless over the years the situation got out of hand. We deal with 
the position of the auditors in Chapters 11 and 14. The board failed to 
exercise any effective supervision: the non-executive directors must have 
known that they were no longer being provided with sufficient information 
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properly to carry out their duties but they were content to continue in 
office on this basis. Mr Smith and Mr Hegard were thus able to use the NUB 
for their own purposes, with little regard for the public shareholders. 
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CHAPTER 7 



PROPERTY 



INTRODUCTION 

7.01 Mr Smith had been aware of the attractions of the property market 
for some time but had been unwilling to venture into unfamiliar territory. 
Opportunity came, however, in 1971 when he was approached for finance for 
property deals by a partnership called the Morris 0’ Farrell group (MOF) . 

7.02 MOF was a partnership consisting of Mr O’Farrell, an existing 
customer of the NUB; Mrs Gloria Morris, who was the wife of Mr Smith's 
nephew Mr Michael Morris; and Mr Barrymore. It was Mr Morris who 
originally introduced Mr Smith and the NUB to MOF and in particular to 
Mr O’Farrell as a potential source of finance for some of their property 
deals. Mr Smith was impressed with Mr 0’ Farrell's expertise and during 
1971 and 1972 Mr Smith involved himself and both the NUB and Bryanston more 
and more heavily in financing MOF operations, both by direct lending and by 
guaranteeing borrowings made by MOF from other banks. 

7.03 MOF became by far the NUB’s largest customer and by the end of 1972 
it had borrowed £1,364,000. In addition Bryanston had guaranteed MOF 
borrowings of £2,800,000 from other banks. When the property market turned 
sour in 1973 MOF were unable to repay on schedule and such underlying 
security as there was for Bryanston and the NUB proved to be hopelessly 
inadequate. 

7.04 Mr Smith was not the only banker to be taken by surprise by the 
property market collapse: many larger and more prestigious concerns than 
the NUB were in trouble. With the benefit of hindsight it could be said 
that Mr Smith’s timing was bad but we do not hold that as such against him. 
We are critical of Mr Smith in that we have concluded that he participated 
in some or all of the MOF deals for his own account and at Bryanston’ s 
expense; moreover, he did so without disclosure of the facts to the 
non-executive directors and to the auditors. 
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7.05 Mr Smith himself told us: 

I was only a moneylender. It was only when I became less 
naive (that) I said, "Well, boys, I am not here just to lend you 
money to make money. We want a participation. We want to be in 
for the goodies", and this is how (BPGL) came about and at the 
time that I came in for the goodies, the goodies had become 
baddies . ’ 

7.06 In considering the MOF relationship with Bryanston we start with a 
description of the people involved and then describe a selection of 
transactions in 1971, 1972 and 1973. These deals are referred to in the 
table of contents by headings with the name of the property or company 
involved; they increased in size, with the largest being MOF ' s purchase of 
Ambassador Hotels for nearly £2 million in May 1972. We are satisfied that 
in almost every case Mr Smith arranged a secret profit for himself: this 
profit should have gone to Bryanston. 

7.07 One of the deals related to the ’Hallmark Portfolio’ of properties 
and the consequences of the original purchase is a recurring theme through 
the chapter. The initial purchase was made by a syndicate which consisted 
of four parties. The terms of the deal were rearranged for tax purposes 
and two parties were bought out, leaving Mr Smith and MOF as the survivors. 
They sold out to BPGL, a property company which they jointly owned, and 
drew out nearly £300,000 which was paid to, or to the order of, the 
original syndicate. Most of the payments were concealed and the profit 
itself was capitalised in BPGL's books together with the properties which 
remained. Most of the original portfolio had been resold but valuations 
were manipulated for tax purposes. 

7.08 The next stage in the Hallmark story was that Mr Smith and MOF sold 
BPGL to Bryanston in return for Bryanston shares. The price was altered to 
the vendors’ benefit and further shares were payable over the next four 
years if an annual profit target was reached. It was to the advantage of 
the vendors for deals to be so arranged as to spread profits evenly and 
during 1972 the sale of the Hampstead Estate was negotiated with completion 
to be in two parts. It was then found that since costs had to be offset 
the proceeds from the first part were insufficient to meet the year end 
profit warranty. A further sale had to be rushed through during December 
but was kept in the family: BPGL sold properties to British Freeholds, an 
MOF company, with the bulk of the finance being provided by the NUB. As a 
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result the target was reached and Mr Smith and MOF got their next tranche 
of Bryanston shares. If the sale of the Hampstead Estate had been in one 
part there is every reason to believe that it would have been completed 
without difficulty during 1972. When the purchasers defaulted in 1973 BPGL 
was left with the properties on its hands: the delay had been imposed by 
Mr Smith and MOF and it cost BPGL, and thus the Bryanston Group, over 
£625,000. 

7.09 Towards the end of the Chapter we discuss Mr Smith's methods of 
financing MOF and also the evidence generally on his personal profit. We 
also mention the roles of the board and of the secretary. We discuss the 
role of the auditors. Price Waterhouse, in Chapter 14 but the property 
transactions here are the basis of many of our criticisms of them. 

THE PERSONALITIES 

Mr O' Farrell 

7.10 Mr O' Farrell was the driving force in MOF. He had worked in the 
property market since 1954. In 1965 he had come into contact with 

Mr Morris and in 1968, when Mr Morris became bankrupt, Mr O' Farrell and 
Mrs Morris formed a partnership for property dealing. 

7.11 Mr O' Farrell was a director of BPGL from 9 December 1971 and joined 
with Mr Smith in selling BPGL to Bryanston in 1972. Mr Smith told us of 
his very high opinion of Mr O'Farrell whom he described as a 'wonderful 
man' and a 'very shrewd property operator'. Mr Smith had little experience 
of property dealing and it is clear that he relied heavily on Mr O' Farrell' 
judgment and was usually prepared to commit the NUB's money or its 
guarantee to any property transaction which Mr O' Farrell recommended. 
Consequently Mr O' Farrell, though never on the board of Bryanston, became 

- at first unofficially, later openly - its principal adviser on property 
matters. He operated a large number of accounts with the NUB and during 
the period under review his borrowings were substantial. 

Mrs Gloria Morris 

7.12 Mrs Morris, the 'Morris' of the MOF partnership, was the wife of 
Mr Smith's nephew Michael. Her participation in decisions was slight: in 
her own words, 

'I do not really profess to be an authority on property.' 
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When we asked her about specific transactions by the partnership she had no 
knowledge of any details . Mr Smith stated that Mrs Morris was only a 
partner in MOF because her husband was disqualified by his bankruptcy. We 
have no doubt that this was the case. 

Mr Michael Morris 

7.13 Mr Morris was Mr Smith's nephew. His background was, to say the 
least, controversial. In 1967 the Guardian Bank, of which he was a 
director, had collapsed with large sums being owed to its depositors. 

Mr Morris was made bankrupt and in June 1973 was convicted at the Central 
Criminal Court on three charges: fraudulent mis-application of the bank's 
property, publishing a false account with intent to deceive or defraud and 
recklessly making false statements to induce persons to invest money on 
deposit with the bank. Sentence was deferred for six months in order to 
give Mr Morris an opportunity to raise money to refund to the depositors a 
proportion of their loss. With the assistance of Mr Smith Mr Morris was 
able to raise £200,000 and after taking this into account the judge imposed 
a sentence of 18 months' imprisonment suspended for two years. We .discuss 
the provision of the £200,000 in more detail elsewhere (6.73). 

7.14 As an undischarged bankrupt in 1971 Mr Morris was prohibited by 

S. 187(1) of the Companies Act 1948 from acting as a director of a company 
or from directly or indirectly taking part in or being concerned in its 
management. MOF normally put each property it purchased into the ownership 
of a company and accordingly it was Mr Morris's wife who was a partner in 
the MOF partnership. But there is no doubt that he assisted Mr 0 'Farrell 
and that he, in his own words, was Mr O’Farrell’s 'adviser'; he told us 
that the advice he gave was more on finance than on property matters. 

Mr Morris appears to have made frequent visits to his uncle at Cavendish 
Square. 

Mr Barrymore 

7.15 Mr Barrymore started off as an employee of MOF but was taken into 
partnership in July 1970. His initial share was 15 per cent but this was 
increased to 20 per cent in 1971 and to one-third in 1972. He left the 
partnership in 1974. 

7.16 Mr Barrymore specialised in what Mr O'Farrell described as 
negotiated tenancy sales'; that is to say, the obtaining of vacant 
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possession of property such as a block of flats by offering inducements to 
sitting tenants to leave. This is well known as a highly profitable aspect 
of property dealing and the fact that Mr Barrjnnore was taken into 
partnership illustrates the value of his services to MOF. 

Mr Peltz 

7.17 Mr Peltz was a partner in the solicitors’ firm of Olivestone Hanson 
& Peltz, which had done debt collection work for the NUB in the 1960s. 

Apart from his work for the firm, which was mainly in conveyancing, he and 
his partner Mr Hanson engaged in property dealing through Princebrae 
Property Company Ltd. (Associated with Princebrae was Stradbroke 
Securities Ltd, which was a property company owned by Mr Glass and Mr Tenby: 
they had many dealings with Mr Smith and MOF over the years and were 
members of the original syndicate which bought the Hallmark Portfolio.) 

7.18 Mr Peltz was a shrewd lawyer who was willing to put himself out and 
to work quickly and energetically on behalf of Mr Smith or MOF. From the 
time of the Hallmark transaction he did a considerable quantity of work for 
them. He had the usual difficult wrangles with Mr Smith over fees but 

Mr Smith continued to use his services; he was not the only professional 
adviser of Mr Smith to develop this 'love-hate' relationship with his 
client , 

TRANSACTIONS IN 1971 

7.19 In the years before 1971 MOF was a customer of the NUB mainly for 
short-term advances which were repaid within a matter of months. Sometimes 
these advances were used to purchase properties being sold by the NUB when 
they had foreclosed on a mortgage. The NUB opened accounts in the names of 
individual partners and of companies owned by MOF who then operated such 
accounts as they felt inclined; accounts were not kept specifically for the 
transactions for which they had been opened. This method of operating the 
accounts continued in the following years. 

7.20 The amounts borrowed on the MOF accounts at the NUB prior to 1971 
were £5,000 at 31 December 1969 and £77,000 at 31 December 1970 and while 
these were not insignificant they were not sufficiently large to warrant 
individual attention from the board or the auditors. 
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7.21 During 1971 the activity increased. MOF became the largest 

individual customer of the NUB with the exception of Mr Smith himself and 

Mr Smith became personally involved with MOF by becoming a partner in one 
of their property deals. The MOF accounts with the NUB became special 

accounts which were operated under Mr Smith's personal supervision and 

control. In evidence to us Mr Lang, manager of the NUB, stated that 

Mr Smith controlled the accounts as much as Mr O' Farrell did and that he 

would have paid on an MOF cheque signed by Mr Smith if he were told to do 

so . 



1971 (A) Ashford New Town 

7.22 The first major transaction was the purchase in November 1971 of an 
estate of 278 houses in Ashford New Town. The estate was resold by MOF in 
March 1972. 

7.23 The purchase was completed in the name of Bryston Property Group 
(1969) Ltd, one of Mr Smith's private companies which acted as nominee. 

The NUB lent the completion monies and associated costs totalling £250,000 
to BPG(1969) on the security of a first charge over the property and a 
guarantee from Mr O'Farrell to purchase the company. BPG(1969) assigned 
the sale contract to an MOF company making neither profit nor loss. The 

MOF company resold the estate and the NUB loan was then repaid with 
interest. 

7.24 We were told by Mr Smith that the property was put into BPG(1969) 
because he wanted to have control of it: it was early days, he did not 
then trust MOF, and the NUB did not have a nominee company at that time. 
BPG(1969) was included in the total of the balances disclosed in the 1971 
accounts of both Bryanston and the NUB as having Mr Smith as principal 
shareholder . 

7.25 During the period that the property was held Mr Smith and other 
Bryanston employees were responsible for issuing instructions to the 
managing agents of the estate concerning rent collections. They also 
checked the detailed receipts and payments arising from the purchase and 
subsequent management of the estate. No payment seems to have been 
received from MOF for this service. 
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7.26 We found with MOF's documents, but not with those from the NUB, 
copies of two letters written by Mr O'Farrell dated 13 October 1971: 

(First Letter) 

13th October, 1971 

A.T. Smith, Esq., 

National Union Bank Limited, 

18 Cavendish Square, 

London, W.l. 

Dear Mr. Smith, 

Re: ASHFORD NEW TOWN, KENT. 

We enclose herewith schedules of tenancies for the above 
properties . 

Further to our recent discussion, we should like to make 
formal request to you for the borrowing of £250,000.00 on 
the following terms. 

1. That we pay an interest of 1% per month. This to be 
debited to the account and therefore accumulate. 

2. This borrowing to be for a period of two years 
duration. 

3. We agree to pay £20,000.00 procuration fee that will 
be reduced to £5,000.00 if the bor'rowing is redeemed 
within the first year. 

4. Complete nett proceeds of sales on any individual 
properties be paid in the entirety to reduce the 
borrowing. 

5. That all rents of the properties can be collected by 
the Managing Agents and paid into the Company account 
at the bank. 

We trust this letter sums up our discussion and hope that 
it will meet with your approval. 

Yours sincerely, 

T.M. O'FARRELL. 
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(Second letter) 

13th October, 1971 

A.T. Smith, Esq., 

6 Bryanston Court, 

George Street, 

London, W.l. 

Dear Mr . Smith , 

Re: ASHFORD NEW TOWN, KENT. 

Further to our recent discussion, please accept this letter 
as our irrevocable undertaking, that on completion of the 
purchase of the above mentioned properties, we shall pay to 
you at the end of two years, a fee of £20,000.00. 

Yours sincerely, 

T.M. 0' FARRELL. 



7.27 We asked Mr Smith about the circumstances in which two letters came 
to be written, particularly as the second letter is addressed to him at his 
home. His explanation was that though this was written to him personally 
Mr 0’ Farrell's intended addressee was the NUB. It was suggested that the 
letter addressed to the NUB was written later in the day to reflect the 
outcome of renegotiation of the terms set out in the earlier letter to 

Mr Smith at home, namely the reduction of the procuration fee to £5,000 if 
the loan were repaid within one year. 

7.28 In January 1972 the records of MOF and the NUB show the payment and 
receipt of a procuration fee of £4,200. Since the loan to BPG(1969) was 
only outstanding for some five months, we think that the fee of £5,000 was 
subsequently reduced, although this was not documented. 

7.29 Mr O'Farrell and Mr Morris stated in evidence that the procuration 
fees paid in respect of Ashford New Town were about £20,000. Both were 
unsure as to who was to be the ultimate recipient of these fees. For 
example Mr 0 'Farrell told us: 

Q. Was there any paid to NUB? 

A. I am sorry, I cannot differentiate. My negotiation was done 
with Mr Smith. If he had done it with one of his private 
company hats on - a bank hat or some other hat - all I was 
concerned with was obtaining the money. 

7.30 We identified a cash cheque for £20,000 dated 21 December 1971, 
which was cashed through the NUB on 5 January 197 2. Although this payment 
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is treated in the books of MOF as a 'tenants vacation payment’ in respect 

of Ashford New Town the evidence of both Mr O’Farrell and Mr Morris was 

that this sum was paid as a fee for the provision of finance by the NUB. 

We also have a copy of a statutory declaration which was sworn by 

Mr 0 ’Farrell in April 1979 and which states: 

’ . . . a cash cheque in the sum of twenty thousand pounds . . . for a 
transaction involving Ashford New Town. This cheque was handed to 
AT Smith who had made this payment a condition of procuring the 
necessary finance required at that time.’ 

7.31 The only fee we have been able to trace as being received by the NUB 
in respect of this transaction is the sum of £4,200 mentioned above. 

Mr Smith’s evidence was that the cheque for £20,000 was a routine cash 
withdrawal by MOF and that he personally had not received any of that 
money. Taking into account all the evidence we cannot accept Mr Smith's 
version and conclude that he did receive the payment of £20,000 referred to 
in the letter sent to his private address. 

1971 (B) British Freehold Investments and Home Freeholds 

7.32 In November 1971 MOF purchased the whole o:^ the issued share 
capital of two property companies British Freehold Investments Ltd and 
Home Freeholds Ltd. The properties owned by these companies were 
immediately sold. British Freeholds and Home Freeholds were to become the 
vehicles for a number of MOF property transactions. 

7.33 The NUB lent £177,000 for the purchase of the shares through an 
account in the name of Mr 0 'Farrell. The loan was intended to be for a 
period of one month and was secured by a solicitors’ undertaking to hold 
the shares to the order of the NUB. The sale of the British Freeholds and 
Home Freeholds properties realised approximately £200,000 and this sum was 
placed by British Freeholds on a deposit account with the NUB. However, 
S.54 of the Companies Act 1948 prevented the deposit account monies being 
used to repay the NUB loan to Mr O'Farrell because it would have been a 
repayment of a loan to buy its own shares. We are surprised that the S.54 
problem was not foreseen before the loan was made to Mr O'Farrell. This 
oversight is demonstrated by the fact that the loan was originally made for 
a period of only one month. The problem turned out to be intractable and 
the loan account, together with accumulated interest, stood at £213,000 at 
31 December 1974 while the deposit account's part-offsetting balance was 
£118,000. 
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1971 (C) Craven Hill Gardens 

7.34 In December 1971 British Freeholds purchased a number of properties 
in Paddington. The resale of some of these properties was immediately 
agreed with the proceeds being sufficient to repay the finance provided by 
the NUB. The remaining property was sold in October 1972, 

7.35 An NUB loan of £300,000 was made on 3 December 1971. £200,000 was 
repaid within two weeks and the balance on 4 February 1972. The NUB 
accounts were in the names of the solicitors acting for British Freeholds 
and the ultimate purchasers. No security was held against this loan. 

7.36 MOF records show as a cost of this transaction a payment of £4,000 
described as 'to Variety Club - on behalf ATS - picture'. Whilst 

Mr Morris claims that this sum was donated to charity on Mr Smith's 

instructions Mr Smith could not recall having had any connection with this 
payment . 

1971 (D) Purchase of Hallmark by the syndicate 

7.37 During 1971 a number of properties had been united in the 'hands of 
Metrobarn Ltd, a company which had no connection with Bryanston, Mr Smith 
or MOF. These properties were known as the 'Hallmark Portfolio’ and may 
for convenience be divided into three sections: 

Nell Gwynn House. This consisted of the freehold of a block 
of 436 flats in Sloane Avenue, with a rent-roll of some 
£125,000 per annum. 

Regents Park properties, which consisted of the leasehold of 

a small block of flats in Regents Park, together with three 
adjacent properties. 

A collection of numerous mediocre freehold and leasehold 
residential properties in London and the provinces. Most of 

these properties were in north west London and comprised the 
'Hampstead Estate'. 



During July 1971 an independent valuer had appraised the properties 
in the second and third categories at a value of £731,000. At about the 
same time Nell Gwynn House was valued at £1.85 million. 

7.39 Early in December 1971 Mr Morris heard from a solicitor that a 
client had the Hallmark Portfolio available for sale. Mr Morris reported 
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the news to Mr O'Farrell and the two of them, together with Mr Barrymore, 
worked out a valuation of the properties on a vacant possession basis. 

This indicated the likelihood of a substantial profit if vacant possession 
were obtained and if the properties were then resold. They decided to buy. 
However, Metrobarn had already received a firm offer of £3.75 million and 
was not prepared to sell to Mr O'Farrell and his associates unless they 
were in a position to exchange contracts on 9 December at a price of 
£4 million and to pay a 10 per cent deposit at the same time. 

7.40 Mr 0 'Farrell was faced with the urgent problem of finance. This had 
two aspects. First, there was the need to find the deposit of £400,000 
withiin a few days. Second, the purchasers would need to be sure that they 
would be able to pay the balance of £3.6 million on completion. 

Mr O' Farrell believed that it would be possible to resell part of the 
portfolio almost immediately but this still would have left a substantial 
balance payable on completion. 

7.41 Several of Mr 0 'Farrell's associates displayed interest and the 
matter was discussed further on the evening of 7 December in the course of 
a boxing dinner at the Hilton Hotel. Some of the participants made an 
immediate inspection by driving round to see some of the more accessible 
properties and it was decided to go ahead with the purchase. The bulk of 
the money was not thought to be a problem as quick sales would provide most 
of it; but there remained the immediate difficulty of a deposit which would 
have to be paid on the following day if the deal was to be made. 

7.42 Someone, probably Mr Morris, suggested that Mr Smith had ready 
access to funds. A meeting took place during the early hours of 8 December 
at Mr Smith's flat when he was introduced to the transaction and agreed to 
take part. There were four groups of participants: Mr Smith; the MOF 
partnership; Princebrae, a property company owned by Mr Hanson and 

Mr Peltz; and Stradbroke, which was the vehicle for Mr Glass and Mr Tenby 
(see 7.17). 

7.43 Mr Peltz was one of those who had been present at Mr Smith's flat 
and in the course of the following day he endeavoured to reduce to writing 
the substance of the agreement then made. This document was not signed and 
is now recognised to have been inaccurate in several respects. 

Nevertheless, the general structure of the transaction is reasonably clear. 
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In essence: 



- Mr Smith was to procure an immediate loan of £400,000 from 
the NUB in exchange for which he was to receive a share in 
the profits of the transaction. 

To ensure that the NUB’s position was secured the purchase 
was to be effected in the name of BPGL, which would hold the 
portfolio in trust for the venture. 

The Princebrae and Stradbroke interests were to procure 
finance for such part of the purchase consideration as could 
not be raised by resale. In exchange, these parties would 
obtain a share of the profits. 

In consideration of having introduced the transaction and for 
services to be performed in selling the properties, the MOP 
interest was also to receive a share in the profits. 

All those involved other than Mr Smith (ie Messrs Hanson, 

Peltz, Glass, Tenby, O’Farrell, Barrymore and Mrs Morris) 
were to furnish personal guarantees to the NUB in respect of 
the advance of £400,000. 

7.44 No doubt as a result of the haste with which the arrangements were 
made, the convivial atmosphere and the heady state of the property market, 
the way in which the syndicate was to operate was not fully worked out. No 
precise arrangements were made as to the shares which the various parties 
were to take in the profits; there appears to have been no agreement at all 
as to what would happen if the venture showed a loss; and the question of 
the beneficial title to the portfolio was not clearly agreed. Nevertheless, 
the general shape of the transaction was plain. The MOP interests were to 
contribute the introduction to the deal and their expertise; the Princebrae 
and Stradbroke interests were to secure fail-back finance and Mr Smith was 
to procure an immediate loan of £400,000 from the NUB. 

7.45 On 9 December 1971 an exchange of contracts with Metrobarn duly took 
place with BPGL being named in the contract as the purchaser. On exchange 
of contracts a deposit of £400,000 was paid in the form of a draft issued 
by the NUB. 

7.46 The personal guarantees for £400,000 were dated 9 December 1971. On 
21 December 1971 Mr Smith signed a printed form of the NUB which was 
designed for use in authorising a loan on security of a mortgage. The 

124 



Printed image digitised by the University of Southampton Library Digitisation Unit 



document recorded the existence of the guarantees and a rate of interest of 
one per cent per month of the advance. We asked Mr Smith why he had taken 
the share for his own personal account rather than for the NUB which had 
provided the money. Mr Smith explained that he took a personal interest in 
the transaction because the deposit monies provided by the NUB were in fact 
his personal monies and because the advance was covered by his personal 
guarantee . 

7.47 The facts do not support Mr Smith’s contention. First, the 
guarantee given to the NUB by Mr Smith of his own and his companies' 
borrowings was not given until 3 February 1972 by which time the main risk 
period was over. Second, although the accounts of Bryanston for the year 
ended 31 December 1971 show that the group was indebted to Mr Smith in the 
amount of £157,144, this position was only achieved by the transfer of 
£260,000 to the NUB by Mr Smith from outside banks on 28 December 1971. In 
particular Mr Logan wrote to Mr Smith on 14 December 1971 informing him 
that his net balance with the group would be overdrawn at 31 December 1971, 
as a result of the advance of £400,000 to BPGL, unless steps were taken to 
correct the position (see 6.69). By the end of January 1972 the BPGL 
overdraft had risen to over £1 million. 

7.48 Mr Smith now accepts that the explanation given to us cannot be 
substantiated. It has been submitted to us on his behalf that ’it cannot 
be too strongly emphasised’ that the share in the transaction taken by 
Mr Smith did not belong in equity to the NUB. Reference has been made to 
Regal (Hastings) Ltd v Gulliver (1942 1 All England Reports 378 H.L.) and 
reliance was placed on the fact that the risks involved were such that the 
NUB could never itself have participated; that Mr Smith made no use of any 
opportunity or special knowledge obtained by him as a director of the NUB; 
and that the loan was ’made by the NUB on normal commercial terms, was 
outstanding (so far as the greater part of the money was concerned) for 
only eight days, was adequately secured and was fully repaid with 
interest.’ In summary it was submitted that ’Mr Smith and his colleagues 
obtained nothing from the NUB which Mr Smith could not have procured for 
them from another bank. ’ 

7.49 There is some force in these points but we believe that they 
overlook one crucial factor and that this puts the transaction on the wrong 
side of the dividing line mentioned in Regal (Hastings) Ltd v Gulliver . 
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Rich man though Mr Smith was, it would not have been easy for him to have 
raised large sums of cash at short notice unless he had effective control 
of substantial funds. That he had such monies readily available was due in 
our opinion to his position at the NUB. This point was made repeatedly in 
oral evidence to us and it was common ground that Mr O'Farrell made no 
distinction between Mr Smith and the NUB. 

7.50 Later in 1972 Mr Smith sold his share of this transaction to 
Bryanston as part of the deal whereby Bryanston acquired 100 per cent of 
BPGL. 

7.51 Not long after the exchange of contracts for the sale of the 
Hallmark Portfolio some of the participants began to have second thoughts. 
Mr Smith was told by outsiders that the syndicate had paid too much and he 
therefore gave instructions that resales should be carried out quickly in 
order to reduce BPGL’s potential liability. At the same time Mr Hanson and 
Mr Peltz also began to form the impression that the price had been too 
high. They decided to withdraw from the transaction and asked whether they 
could be bought out from the syndicate. 

7.52 Mr Smith and Mr O'Farrell offered to take over the interest of 
Mr Hanson and Mr Peltz for £50,000, which was to be paid to Princebrae. 

The offer was readily accepted on terms that in addition to the payment 
they would be released from their personal guarantees for £400,000. The 
retirement of Messrs Hanson and Peltz evidently prompted Mr Smith and 

Mr O'Farrell to buy out Messrs Glass and Tenby as well. An offer was made 
and accepted; again, this was in consideration of the payment of £50,000 
together with a release of the guarantees. (We discuss these terms in more 
detail below.) 

7.53 The withdrawal of the Princebrae and Stradbroke interests left in 
effect two groups of parties: Mr Smith and BPGL, and the MOF partnership. 
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1971 (E) Position at the end of 1971 

7,54 Reviewing the position between MOF and the NUB at 31 December 1971 



shows the following borrowings: 

£ 

British Freeholds and Home Freeholds 

Borrowed for purchase of shares (7.33) 177,000 

British Freeholds deposit account (7.33) (195,702) 

British Freeholds current account No.l ( 6,400) 

22 other accounts in the name of MOF, its 

partners or companies 220,263 



Net borrowing in the name of MOF 195,161 

Amount borrowed by BPG(1969) for 

Ashford New Town (7.23) 258,789 

Amount borrowed on accounts in names of 

solicitors for Craven Hill Gardens (7.35) 100,000 

Amount borrowed by BPGL for Hallmark 153,500 



£ 707,450 



7.55 Not all of these borrowings were easily identifiable as being 
connected with MOF. At the time of Price Waterhouse’s audit BPGL had been 
identified as being Mr Smith’s company and it was known that Mr O’Farrell 
was also a shareholder; but there seems to us to have been little other 
reason at that time to regard the MOF transactions as unusual. 

TRANSACTIONS IN 1972 

1972 (A) Purchase of Hallmark by BPGL 

7.56 On 24 January 1972 the contract for the purchase of the Hallmark 
Portfolio was completed. Mr O’Farrell had been successful in arranging the 
resales of several of the properties. In particular, Nell Gwynn House was 
resold for a price of £3,065,000. Other resales were of properties in 
Enfield for a price of £61,500 and of the Regents Park properties to 
Comprehensive Holdings Ltd (a company owned by Messrs Smith and O’Farrell 
(see 7.77)) for £70,000. The successful completion of these resales 
reduced the amount required for completion of the contract to £403,500, 
■^^i( 2 h was provided by the NUB from the current account of BPGL. No further 
guarantees were taken by the NUB and it should be remembered that 

Mr Smith’s guarantee of the account had still not been effected. By the 
end of January 1972 the overdraft of BPGL, after paying certain other 
costs, exceeded £1 million. 
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7.57 BPGL remained the owner of the Hallmark properties only as nominee 
for MOF and Mr Smith. The intention to transfer the beneficial ownership 
of the portfolio to BPGL is first indicated in a note of a meeting held on 
16 February 1972 which was attended by, inter alia, Mr Smith, Mr 0’ Farrell 
and Mr Morris and which discussed the possibility of selling BPGL to 
Bryanston. At some time in late February it was agreed that BPGL would 
assume the beneficial ownership of the Hallmark Portfolio with shares to be 
allocated in the proportions of two-thirds to MOF and one-third to Mr Smith. 

7.58 It was also agreed that BPGL would be used as the medium for paying 
out the departing members of the syndicate. It is plain from such few 
documents as have been produced that all the syndicate members and their 
advisers were alive to the tax implications of the payments . Three methods 
appear to have been considered and drafted in order to deal with the 
matter, each describing the transaction in a totally different way. Advice 
was sought from Mr 0' Farrell's accountants and from counsel. 

The false documents 

7.59 In the event two sets of documents were brought into existence. 

These consisted in the case of Stradbroke of a letter bearing the date 
9 December 1971 and signed by Mr Smith, the essence of which was that 
Stradbroke would provide a guarantee for £4 million to the NUB in return 
for a fee of £60,000 per annum for a period of three years. A further 
letter also bearing the date 9 December 1971, this time signed by Mr Glass, 
confirmed the contents of the first letter. This set of documents was 
completed by a letter dated 14 February and signed by Mr Smith on behalf of 
BPGL reading: 

'We confirm our meeting when we discussed this transaction which 
was completed on the 24 January. We confirm that it has been 
agreed that you will accept the sum of £150,000 in lieu of the 
annual fee of £60,000 guarantee fee and you will accept this sum 
in full and final settlement of your guarantee fees for this 
transaction. 

'We confirm the guarantees have all remained in being.' 

7.60 In the case of Princebrae the letters were the same, except that the 
annual figure was £20,000 and the settlement figure was £50,000. The 
contemporary correspondence makes it plain that all these documents were 
prepared by Mr Peltz on or shortly before 10 February and that Mr O'Farrell 
caused them to be signed by Mr Smith, Mr Glass and Mr Peltz. 
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7.61 Both sets of three letters were created to justify the payment hy 
BPGL of the sums of £150,000 to Stradbroke and £50,000 to Princebrae and 
were false. Apart from the backdating from February to 9 December, neither 
Stradbroke nor Princebrae ever gave guarantees of £4 million nor indeed of 
any sum to the NUB and therefore no fees for these guarantees had been 
agreed. Such guarantees would have been worthless as the net asset value 
of Stradbroke at that time was about £260,000 and that of Princebrae about 
£5,000. Mr Glass made it clear to us in evidence that he would never have 
committed his company to a contingent liability on the scale set out in the 
letters. 

7.62 We have received no satisfactory explanation from Mr Peltz, a 

solicitor, as to why he prepared documents which were untrue. Nor has any 
sufficient explanation been given as to the reasons why the signatories 
were prepared to sign them. It came as no surprise to us that Mr Smith 

said in evidence that it did not matter to him whether the expenditure was 

described as a guarantee fee or a luxury cruise. 

7.63 The effect of the arrangement was that payments to terminate the 

interest of Stradbroke and Princebrae were represented as payments for the 
cancellation of the right to receive annual guarantee fees; accordingly 
they became part of the cost of the properties in the books of BPGL and 

were written off during 1972 and 1973 for tax purposes. It is difficult to 

see why it was necessary to create false documents. The transaction could 
have been arranged so that the old syndicate sold the property to a new 
syndicate at a price that took account of the profit to be taken by the 
outgoing partners. 

The payout 

7.64 It will be recalled that the sums which had been agreed for buying 
out the interests of Stradbroke and Princebrae were £50,000 in each case 
(7.52). It is not surprising that the sums agreed were the same for each 
company, since the participation of the two interests was seemingly 
identical. But the sums referred to in the letters dated 14 February 1972 
were not identical: the fee to Stradbroke was expressed to be £150,000 as 
against the £50,000 to be paid to Princebrae. 

7.65 We have found that only £50,000 out of the £150,000 was actually 
retained by Stradbroke and that the remaining £100,000 was directed 
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elsewhere. Mr O' Farrell decided that he wanted a profit participation 
equal to that of the retiring members (ie £50,000) because he had borne the 
pressures of completing the deal and of reselling certain properties. 

Mr Smith informed him that he, Mr Smith, also had financial commitments of 
£45,000 and it was therefore decided that a further £100,000 should be 
withdrawn in addition to Stradbroke's £50,000. 

7.66 Accordingly, on 15 February 1972 funds of £150,000 were drawn on 
BPCL's account and were paid into a current account at the NUB in the name 
of David Glass. On 8 March the whole of the amount was transferred to a 
deposit account, also in the name of David Glass. In early May £51,000 was 
paid to MOF. Mr Glass explained, and we accept, that this represented a 
relending to MOF on security of a promissory note of the monies which 
Stradbroke had genuinely received from the breaking up of the syndicate. 

The balance of £99,000 was withdrawn over the following months by a series 
of 21 entries, almost all in round figures, attributed to 'cash'. Mr Glass 
explained that he had signed a number of blank cheques and left them with 
Mr Smith. 

7.67 It has not proved possible to trace the recipients of all the cash 
withdrawals, but significant amounts were received by the following; 

1 . Mr Hegard 

Mr Smith and Mr Hegard have both told us that the latter had 
committed himself to providing standby finance to back 
Mr Smith if £4 million had to be found for completion. In 
consideration of this commitment Mr Hegard received £42,000 
plus £1,000 for expenses. The payment of most of these 
amounts was effected by the withdrawals of cash cheques from 
the Glass deposit account and payments into one of 
Mr Regard's accounts at the NUB via its internal books. 

There is no documentary evidence of this arrangement between 
Mr Smith and Mr Hegard. 

2. Morris O'Farrell 

Although only some £20,000 can be specifically identified as 
being received by MOF, Mr O' Farrell's evidence to us was that 
he received £55,000 over a period. 

3 . Mr Smi th 

Although Mr Hegard and Mr O' Farrell appear to have received 
nearly all of the £99,000 withdrawn in cash, there are 
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indications that two of the cheques totalling £9,834 were 
paid via the internal books of the NUB into the account of 
Bathrich Securities, a private company owned by Mr Smith. 

7.68 In addition to the total of £200,000 described as guarantee fees, 
additional sums were paid by BPGL to parties interested in the joint 
venture. On 21 December 1971 £60,000 was paid by BPGL to Thomas & Partners, 
a firm of estate agents owned by MOF. Thomas & Partners used £10,000 of 
this sum to pay commissions on the sale of Nell Gwynn House. We have 
received no explanation of what happened to the balance of £50,000. 

7.69 In February and March 1972 further payments of £28,000 were made by 
BPGL to Thomas & Partners. These were described as being for the balance 
of commission on Hallmark and vacant possession compensation but we have 
only found evidence of vacant possession payments totalling some £5,000 
made during 1972 by Thomas & Partners or by other MOF interests in 
connection with properties included in the Hallmark Portfolio. 

/ 

7.70 We are satisfied that in addition to any amounts received by them 
from the withdrawals from the Glass deposit account the partners of MOF 
were also in receipt of ’commission’ payments by BPGL totalling a further 
£88,000, of which £75,000 was not supported by documentary evidence. 

1972 (B) Manipulation of the Hallmark valuation 

7.71 The first accounts of BPGL, for the period to 31 March 1972, showed 
a net loss of £28,955 on sales of £3,220,250. Such a loss is surprising 
when it is considered that the sales included several of the more 
attractive properties in the portfolio, particularly Nell Gwynn House, 
which was considered to be the ’plum’ property and which together with 
Regents Park and Enfield was sold prior to completion for a total of 
£3,196,500. A further property, Wootton House, was sold before 

31 March 1972 for £23,750. 

7.72 At the time of BPGL's acquisition of the Hallmark Portfolio no 
individual prices were allocated to the numerous units. In due course it 
was necessary to apportion the total purchase consideration between the 
various properties so that profit figures could be established for the 
sales which had taken place and so that a value could be allocated to the 
remaining parts of the portfolio. 
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7.73 It appears that the allocation took place in two stages. First, the 
parties began with the prices at which Metrobarn had purchased the 
individual units which went to make up the portfolio. These yielded a 
total acquisition cost paid by Metrobarn which when compared with the 
resale price paid by BPGL represented a profit margin of about 50 per cent. 
This margin was then applied with some minor adjustments to each of the 
individual Metrobarn acquisition prices so as to produce a series of BPGL 
acquisition prices totalling £4 million. The result of this operation was 
to yield the following notional cost prices and gross profits for the 
properties realised before 31 March 1972. 



Property 



Cost Price 



Sale Price 



Profit (Loss) 



£ 



£ 



£ 



Nell Gwynn' House 2,844 
Chester Court (Regents Park) 226 
Enfield 36 
Wootton House 21 



000 


3,065,000 


221,000 


140 


70,000 


(156,140) 


160 


61,500 


25,340 


540 


23,750 


2,210 



£3,127,840 



£3,220,250 



£ 92,410 



7.74 Second, as regards the first three properties, which were resold 
before 31 March 1972, the acquisition price was then adjusted to a sum 
equal to the price at which the properties had been resold. This 
necessitated a writing down of the appropriated acquisition cost of other 
properties in the portfolio which were not sold so as to maintain the total 
figure of £4 million. 



7.75 According to Mr O'Farrell the object was to defer any tax liability 
of BPGL. This is because any profit made on the resales was effectively 
used to write down the cost of the remaining properties. Only when these 
properties were sold would the true profits be realised and tax become 
payable . 



7.76 These adjustments to the original 
by Metrobarn. 



acquisition prices were approved 



7.77 The resale of the Regents Park properties was to Comprehensive 
Holdings, the shares in which were held by: 

Mr Smith 5 X 

Mr O' Farrell 48 

Mr Gadsden (Bryanston's property manager) 1 
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The sale had been at a price of £70,000 which when compared with the 
originally apportioned cost gave an apparent loss on sale of £156,140. 

Mr Smith's explanation was that Mr O'Farrell had advised him as to what a 
fair price was for those properties and Comprehensive Holdings had bought 
at that price. Mr O' Farrell explained that he had valued the properties at 
what appeared to be a low price because he had discovered that the 
landlords were the Crown Estates Commissioners and that the lease was 
virtually non-assignable . 

7.78 The evidence does not surport this explanation. On 5 January 1972 
Mr Smith disputed a price of £180,000 for the properties and on 7 January 
1972 he agreed with Mr O'Farrell that the purchase price was to be £70,000 
plus £9,000 commission to Thomas & Partners. 

7.79 In a letter of 9 March 1972 to their solicitors the Commissioners 
commented : 

'Mr O'Farrell called to see Mr Hogg of this office on 21 January. 

He told Mr Hogg that it was only that morning that he had heard 
that the Crown lease was non-assignable and that in view of this 
difficulty he would achieve his desired object by acquiring the 
shares in. Eagle Hall Investments Ltd.' 

(Eagle Hall Investments Ltd were the lessees of the Regents Park 
properties . ) 

7.80 Despite the difficulties surrounding assignment of the leases the 
Regents Park properties were among the more attractive properties in the 
Hallmark Portfolio and we consider that their sale to Comprehensive 
Holdings for a price of £70,000 was a further take-out of profit by 
Messrs Smith and O'Farrell. 

7.81 Initial finance for the purchase of the portfolio and for the 
payment of a number of expenses had been provided to BPGL by the NUB. 

By 1 March 1972 BPCL's overdraft had grown to an amount in excess of 

£1.1 million. During mid January 1972 Mr Smith approached the Threadneedle 
Street branch of Lloyds Bank for an advance of £I million. This advance 
was subsequently granted subject to a charge over the properties and to the 
personal guarantee of Mr Smith. The advance was in the form of an 
overdraft and was credited to the NUB account of BPGL on 2 March 1972. 

7.82 The accounts to 31 March 1972 were written up from the cash book by 
Mr Peat, an accountant within the Bryanston Group, and were audited by John 
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M Winter. These audited accounts formed the basis of the balance sheet 
which was included in the circular to shareholders in respect of the 
acquisition by Bryanston. The payments to Princebrae and Stradbroke of 
£100,000, the cash withdrawals by MOF and by Messrs Smith and Regard 
totalling another £100,000 and the commissions and vacant possession 
compensation paid to Thomas & Partners of £88,000 were all capitalised as 
part of the cost of the properties remaining at 31 March 1972. 

7.83 John M Winter have told us that they were unaware that Thomas St 
Partners were part of MOF. We accept this and take the view that the 
documents which were prepared to explain the payments of £200,000 were 
convincing audit evidence. 

7.84 Despite the incorrect description of most of the capitalised amounts 

in the accounts of BPGL we do not consider that the cost of the properties 
in the company’s books was materially misstated. As we have explained, we 
consider that at 24 January 1972 the beneficial ownership of the Hallmark 
Portfolio remained vested in the second joint venture and not in BPGL. The 
sale price of the remaining properties which were sold to BPGL, probably 
some time in February 1972, enabled a profit to be realised by the joint 
venture which was then distributed as to £50,000 to Princebrae, £50,000 to 
Stradbroke and £100,000 by means of cash cheques. Thus the cost of the 
properties in BPGL was the price at which the company had purchased them 
from the joint venture and not the cost at which they had been purchased 
from Metrobarn. It follows that the ’guarantee fees’ of £200,000 were a 
matter of disclosure for the joint venture and not for BPGL. 

7.85 Neither joint venture submitted any tax computations, although we 

are satisfied that the amounts of £50,000 received by Princebrae and 
Stradbroke have been disclosed, as has the amount received by Mr Regard. 
With regard to BPGL the Inland Revenue allowed the payments made to dispose 
of the fictitious guarantee obligations as a deduction in BPGL's first and 

second year accounts but it is doubtful if these would have been allowed if 

the true situation had been known. The Inland Revenue might have agreed to 
treat these sums as additional costs of the properties to BPGL but they 
would not have allowed the payment to be written-off in 1972 and 1973 
unless, and to the extent that, the open market value of the properties 
still on hand at 31 December 1972 and 1973 was less than the total residual 
costs, including the 'guarantee fee’. 
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Summary 

7.86 The four sales which took place before 31 March 1972 undoubtedly 
produced a profit, particularly the sale of the ’plum’ property, Nell Gwynn 
House. This profit was disguised by a manipulation of the apportionment of 
the cost of the portfolio over the individual properties. 

7.87 In addition to the payments to the retiring syndicate members, 

Mr 0' Farrell, and possibly Mr Smith, decided that they too wanted a 
take-out of profit. It appears that a total sum not far short of £300,000 
was withdrawn from BPGL in order to satisfy these requirements. The true 
nature of the expenditure, however, was disguised in such a manner as to 
enable the amounts to be capitalised and added to the cost of the 
properties . 

7.88 The effect of these various manipulations was not only that the cost 
of the remaining properties was understated but also that the cost was then 
increased by the capitalised expenditure. Thus the fact that the accounts 
were incorrect did not lead to a material misstatement of the cost of the 
properties in BPGL’s balance sheet. The most important effect was that the 
identities of the recipients and the nature of the payments were disguised. 

1972 (C) Sale of BPGL to Bryanston 

7.89 In February 1972 agreement was reached for the sale of BPGL to 
Bryanston but it was not until May that this was reduced to writing. 

During the intervening months two significant alterations were made to the 
original terms and both were to the benefit of Mr Smith and MOF. 

7.90 At about the time when the syndicate was purchasing the Hallmark 
Portfolio, the possibility had arisen at first of the MOF property 
companies being acquired by an independent public company, and subsequently 
of their being bought by Bryanston itself. Mr Smith could see large 
profits being made from property dealing and he was anxious that Bryanston 
should enter the field. One obvious method was for Bryanston to purchase 
the whole of the MOF property interests but Mr 0' Farrell was reluctant to 
lose his personal independence in this way. It was then proposed that 
Bryanston should acquire the benefit of the Hallmark transaction, together 
with the expertise of Mr O' Farrell to run it, and this is what ultimately 
happened . 
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7.91 There is little or no evidence as to the way in which the price 
payable by Bryanston for the BPGL shares was calculated. It is plain that 
there was never any question of BPGL being purchased on the basis of a 
current market value for the properties which it held. From the outset the 
price was based on assumptions as to the profitability of BPGL over the 
succeeding few years. A measure of protection for the shareholders in 
Bryanston was provided by linking part of the purchase consideration to the 
future profits of BPGL. 

7.92 The first evidence of the intention of Bryanston to purchase BPGL is 
a memorandum of 10 February 1972 from Mr Logan to Mr Smith. The terms of 
purchase proposed were the issue of three tranches of 200,000 shares of 
Bryanston (then standing at 88p in the market) at intervals of 12, 24 and 
36 months after completion. It was expected that BPGL would make a pre-tax 
total profit of £1.5 million on the sale of the properties which it then 
owned and that these profits would be realised over a three year period. 

On the bottom, in Mr Smith’s handwriting, is written ’200,000 shares 

immediately'. Mr Logan's memorandum concluded: 

'In particular, up-to-date valuations by a reputable surveyor will 
almost certainly be needed, and in addition an Accountants' report 
which in practice will probably have to be (Bryans ton' s) auditors, 

Price Waterhouse & Co.' 

7.93 On 16 February 1972 a meeting of Mr Smith and Mr Logan of Bryanston 
and Mr O' Farrell and Mr Morris of MOF took place and it was agreed that 
there would be not three but four tranches, each of 227,274 shares. The 
first tranche was to be issued immediately and the remaining three were to 
be issued two, three and four years later provided that the aggregate 
profits of BPGL had by then reached £1 million, £1.5 million and £2 million 
respectively. 

7.94 Towards the end of February 1972 the partners in MOF asked 
solicitors to act for them in the sale of their interest in BPGL to 
Bryanston. An acquisition agreement was drafted based upon the information 
included in the note of the meeting held on 16 February. Cliff ord-Turner 
acted for Bryanston on this transaction and their first meeting with 

Mr Smith and Mr Logan on 8 March 1972 is evidenced by a file note which 
records : 

'Bryanston had agreed in principle to purchase (BPGL) for shares 
of Bryanston originally (ie. at the time that the deal was 
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negotiated) worth approximately £800,000. Due to the rise in the 
market value the consideration shares would now be worth 
£1,080,000. ’ 

7.95 The agreement for the purchase of BPGL was announced to the press on 
27 April 1972. The consideration to be paid by Bryanston had changed from 
that agreed at the meeting of 16 February so that the tranches to be issued 
two and three years after completion were to be issued one year earlier in 
each case. By the date of the announcement the average price of Bryanston 
shares on the Stock Exchange had risen to 143p: this must be contrasted 
with the price of 88p in February 1972 when the sale was first proposed 
(7.92). 

7.96 Following a conference with counsel the outstanding points of detail 
were resolved and the agreement was signed by the parties on 26 May 1972. 
But by then a further revision had been made to the terms of the sale and 
the amount of each tranche of shares had been increased to 315,000 shares. 
The profit conditions for the issue of the second and subsequent tranches 
were also altered so as to base them on profits of £750,000 for each of the 
periods of nine months ending 31 December 1972 and of the years ending 

31 December 1973, 1974 and 1975. 

7.97 We have seen an undated file note by Cliff ord~Turner of a telephone 

conversation with Mr Logan. This appears to have taken place after 22 May 

but before 26 May 1972 and records: 

'The deal had been renegotiated in that net profits of £3 million 
had now to be achieved. The number of shares to be issued in the 
four tranches are 315,000 in each case....' 

7.98 We have been unable to find any written evidence recording the basis 
or the date of this revision but it appears that an important factor in the 
change of the terms of sale was the proposed agreement in early May by BPGL 
to sell the Hampstead Estate, a substantial part of the Hallmark Portfolio, 
for £1.8 million. 

7.99 A second press announcement was made on 30 May 1972 and gave details 

of the increased price. It continued: 

'It will be noted that the terms of the agreement differ from the 
particulars given in the announcement on 27 April 1972 and this 
variation reflects an up-grading in the profit projections of 
(BPGL).' 
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7.100 By the end of May the average price of the Bryanston shares quoted 
on the Stock Exchange had risen to 150p. (Although it does not affect the 
point in question, it should be noted that the share price dropped to the 
equivalent of 135p by the time that the circular to the shareholders was 
sent out on 17 July 1972; see below 7.111). 

Reaction of the board 

7.101 The first reference to the acquisition of BPGL in the minutes of 
Bryanston is on 23 March 1972 when it is recorded that the board were 
advised by Mr Smith of the intention to acquire BPGL for four tranches of 
227,274 shares at a price of 88p per share. No further discussion is 
minuted . 



7.102 The next reference in the minutes is on 27 April when the press 
announcement was considered and approved. All the directors were present 
with the exception of Mr ASW Joseph. Again, no discussion is minuted. 

Mr Norland, a partner in Price Waterhouse, was present at this meeting and 
his contemporaneous file note is more expansive: 

'Acquisition of Bryston Property Group 

A draft press announcement was considered in this respect and 
after protracted talks it was agreed to issue it. The other 
directors were anxious that this might appear a not very good deal 
to the public considering all the recent publicity about property 
companies and considering that Private Eye had written up the 
situation the previous week. In spite of this, Smith insisted 
that it was an extremely good deal and wished it to go ahead. 

Baker asked whether PW had looked into the purchase price and 
approved it and DPM (Mr Norland) stated that we had not been asked 
to do so . ' 



7.103 We asked the directors what attention had been given by the board 
to the transaction. Mr ASW Joseph was unable to recollect the details of 
the acquisition but recalled that there was discussion of the final 
purchase terms and in particular of the future profitability of BPGL: 

Q. ...Did you have any discussions with anybody about where the 
profitability was to come from, or what it was likely to be? 

A. Yes, it was discussed. We had Teddy Smith's own assurance. 

He said, "I am not voting on this, of course, but I can 
assure you that it is a good deal , and so on and so forth. 

I don't think Dykes gave an opinion. After a good deal more 
discussion, one of the non-executive directors - and I am not 
sure whether it was Dykes or Dick Baker, it was one of them - 
said, "Look here, we are not going to get any further over 
this, unless we have a recommendation. Does the managing 
director, Mr Hegard, recommend this deal?". Hegard said, yes 
he thought it was a very good deal; as, indeed, it looked at 
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the time and as, indeed, it might well have turned out to be. 
Dick Baker said, "Well, if it is recommended by the managing 
director, we cannot possibly go and examine these properties, 
then I think we should accept the deal, which looks as though 
it is going to be a good one, particularly with the escalation 
clauses, which are going to act as a protection". 

In answer to our provisional criticism on the absence of a valuation 

Mr ASW Joseph mentioned that Mr Baker had enquired about Mr Hegard’s view 

and continued: 

’Mr Baker also went to discuss the deal with the estate agents 
involved and he told me that they said the prices put on the 
properties being acquired were fair and in accordance with market 
conditions . ' 



7.104 Mr Dykes's recollection of the detail of the transaction was also 
poor. He remembered that he had discussed the matter with Mr Baker and 
Mr ASW Joseph but could not recall how the directors had satisfied 
themselves as to the value of the acquisition, nor why a value of 88p had 
been attributed to each of the shares to be issued by Bryanston as 
consideration. He concluded: 

'The only thing I can recall is this: this was a big transaction. 

It was a big thing. It was a deal which was recognised to be 
(the) subject of comment and possible discussion at an 
extraordinary general meeting. It was understood by me that 
nothing would be done without Price Waterhouse, Rowe Rudd and 
solicitors and everybody else concerned with the thing and they 
would straighten out the detail. If I was remiss in not analysing 
minutely all the minutiae of the situation, and if I am at fault, 

I am at fault. What I did, I did in fullest confidence that all 
the professional parties involved were settling the terms.' 



7.105 We have seen that Mr norland’s contemporaneous note of the meeting 
of 27 April records that the directors were informed that Price Waterhouse 
had not been requested to look into the purchase price. Rowe Rudd’s 
responsibilities were limited to the obtaining of Stock Exchange approval 
of the circular to shareholders and of a quotation for the shares issued to 
the vendors of BPGL. 

7.106 Mr Hegard's evidence was in direct contradiction to that of both 
Mr Dykes and Mr ASW Joseph. He told us that he was originally against the 
acquisition but the other directors were much in favour and although he did 
not approve of Mr 0’ Farrell and his associates, Messrs Baker, Dykes and 
ASW Joseph were impressed and believed that the money arising from property 
sales would be re-invested in property. Mr Hegard said that he eventually 
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accepted the acquisition but that he viewed it as nothing more than a 
concealed rights issue. He was reassured because he thought Mr Smith was 
effectively diluting his interest in Bryanston by receiving only 33 per 
cent of the shares issued by a company of which he owned some 60 per cent 
(see 3.65). 

7.107 We do not accept Mr Regard’s evidence and received the impression 
that his views had been formed with hindsight. We would be surprised if 
Mr Baker, Mr Dykes or Mr ASW Joseph, either individually or collectively, 
were impressed by Mr 0’ Farrell. Whilst Mr O' Farrell's activities at that 
time were profitable, it is difficult to envisage these attracting the 
approval of men of such conservative and traditional background. Nor do we 
accept that Mr Smith was diluting his interest quite as much as he ought to 
have done: his one-third interest should have belonged to Bryanston 

(see 7.121). 

7.108 In any case dilution of Mr Smith's interests did not justify a less 
vigilant approach by the directors. Mr Smith was one of the vendors and in 
these circumstances greater rather than less responsibility rested with the 
other directors. The issue of shares to Mr Smith at a price of 88p 
represented an issue to the chairman at a substantial discount on the 
market value and was a fact of importance to shareholders which was not 
brought to their attention. At the price prevailing in May 1972 Mr Smith 
was receiving a premium of 62p per share: and as we have pointed out he 
received 315,000 shares on these terms. 

7.109 Mr Smith told us that he had acted in the interest of Bryanston 
rather than himself; that the scheme was 'such a wonderful one for 
Bryanston that it couldn't even be doubted' and its terms were such as to 
show Bryanston a handsome profit, but that he could not remember who had 
fixed the terms; that the properties had been valued by Mr O' Farrell in 
whom he had had the utmost confidence and it was Mr O'Farrell who had 
refused to proceed if the terms were changed to reflect the increase in 
Bryanston' s share price. To us this is another example of Mr Smith's 
inability to distinguish between Bryanston and his own private activities. 
His account adds little to the sparse detail available of how the 
acquisition price was negotiated and of what consideration was given to it 
by the directors. 
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Acquisition circular and shareholders' approval 

7.L10 The acquisition of BPGL by Bryanston was a Class IV transaction 
under Stock Exchange regulations because of Mr Smith's interest as a vendor 
of BPGL. Details of the acquisition had therefore to be sent to the 
shareholders of Bryanston in a circular and shareholders' approval of the 
transaction had to be obtained. 

7.111 On 17 July 1972 a circular letter signed by Mr Smith was sent to 
shareholders in anticipation of the Extraordinary General Meeting which was 
to be held on 2 August for the purpose inter alia of approving the 
acquisition. An initial draft of the circular had been prepared towards 
the end of March but the draft for submission to the Quotations Department 
of the Stock Exchange could only be completed after the signing of the 
purchase agreement on 26 May. 

7.112 One passage in the circular letter read: 

'(BPGL) commenced trading in January 1972, when it entered into a 
contract to acquire a portfolio of property with the initial 
objective of disposing of a large part of the portfolio at a small 
loss and of retaining that part which in the opinion of the 
directors of that company could be sold at a considerable profit 
and provide the foundation of profits for the financial periods 
ending 31 December 1975.' 

7.113 This statement was misleading in more than one respect: 

1. Although it was literally accurate to say that the resales 
had yielded a small loss, this occurred only because of the 
decision to attribute the purchase prices equal to the sale 
prices in respect of three of the four properties already 
sold. In fact the resales involved an overall profit. 

2. None of the original syndicate members has told us that the 
strategy of the acquisition was thought to involve the sale 
of Nell Gwynn House .'at a small loss' in order to raise 
finance. On the contrary, it was hoped from the outset, as 
proved to be the case, that Nell Gwynn House would be resold 
quickly at a substantial profit. 

7.114 The statement was drafted by Mr Fitzhugh on 10 July 1972, following 
a request by the Quotations Department for disclosure of the reasons for 
the disposal. The Quotations Department had originally requested 
disclosure of the turnover of BPGL for the period to 31 March 1972 but this 
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was successfully resisted on tlie grounds of being irrelevant. We consider 
that it would have been very relevant for both the shareholders and the 
Quotations Department to have been told that a turnover in excess of 
£3 million had produced a loss of £17,948 and that the cost of the 
remaining properties was some £1.1 million, with expectations of a profit 
of £3 million. 

7.115 A second passage in the circular letter read: 

’Your directors consider that the acquisition mentioned in this 
circular will make a material contribution to Bryanston’s 
profitability and to the scope of its business activities.’ 

We have already stated that the directors gave inadequate consideration to 

the terms of the acquisition. Mr Regard argued that he saw the deal as 

nothing more than a concealed rights issue, a view which is not reflected 

in the circular to shareholders . 



7.116 No valuation of the properties held by BPGL was included in the 
circular to shareholders nor was any valuation requested by the directors 
of Bryans ton. Mr Logan had originally anticipated that an independent 
valuation might be required by the Stock Exchange for inclusion in the 
circular to shareholders and the initial draft of the circular was drawn uj 
on the basis that such a valuation would be included. 



7.117 The Stock Exchange publication ’Admission of Securities to 
Quotation’ stated at that time: 

'In the case of further issue of share capital, whether for cash 
or as vendor shares, and also in cases of acquisitions out of the 
company’s resources, including borrowings, a valuation of the 
properties being acquired will not necessarily be called for 
unless the acquisitions are substantial in relation to the 
existing properties of the company, or there are circumstances 
which, in the opinion of the (Stock Exchange) Council, justify the 
inclusion of a valuation. . . , ’ 



7.118 No reference was made to a valuation in the drafts submitted to the 
Quotations Department for approval nor was a valuation requested. A 
subsequent amendment to the publication has added (after ’valuation’ at the 
end) the words : 

’(eg where the directors or controlling shareholders are 
interested in the transaction) . ’ 

Had those words been in the publication in July 1972 we believe that a 
valuation would have been required. 
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7.119 At an Extraordinary General Meeting of Bryanston on 2 August 1972, 
the shareholders approved the acquisition of BPGL on the terms set out in 
the circular. Under the terms of the contract each tranche was of 315,000 
shares. On 9 June 1972 Bryanston allotted bonus shares to each holder in 
the proportion of one new share for every four held, which increased the 
number of shares in each tranche of the BPGL contract to 393,750. 

Summary 

7.120 The original terms of the acquisition of BPGL by Bryanston were 
agreed on 16 February 1972 and were the issue of 909,096 Bryanston shares, 
issued in four tranches, based upon warranted profits of £2 million over a 
period of four years. The price was later increased to 1,260,000 shares 
also issued in four tranches but somewhat more quickly, based on warranted 
profits of £3 million over a period of four years. These increases were 
attributable to the' increased profit projections of BPGL made by 

Mr 0' Farrell. No account appears to have been taken of the fact that 
during the same period the Bryanston share price had risen from 88p to 
150p. 

7.121 Regarded strictly as a rights issue and as a method of obtaining a 
cash or an asset injection into Bryanston, the acquisition of BPGL was not 
a bad deal. Nevertheless we cannot escape the conclusion that Mr Smith 
obtained his one-third share of BPGL for nothing: he had put none of his 
own money into it but had procured the NUB to do so instead. It is fair to 
say that he went on risk for guarantees to the NUB and Lloyds Bank but by 
that time the main risk period was over and in any event Bryanston took 
over the risk when the purchase took place a few weeks later. Mr Smith has 
told us that he wanted Bryanston to get into property: but the main effect 
of the Hallmark transaction was to get himself' into property and out of it 
with a profit. 

7.122 The circular to shareholders expressed the purpose of the 
transaction as the acquisition of a property division. One of the 
directors, Mr Regard, tells us he did not so regard it and certainly the 
trading of the division from then onwards was almost entirely the 
conversion of its property assets into cash. However we take the view that 
the circular did express the board's view at the time. 
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7.123 We find it remarkable that the directors were content to rely on a 
valuation given by Mr 0 'Farrell who was himself a vendor; that they did not 
enquire how much Mr Smith's shares had cost him nor how he acquired them; 
that they permitted the purchase price to be raised against Bryanston 
without taking account of the increase in Bryanston' s own share value and 
that they did not order an investigation and report by Bryanston 's 
auditors. On this occasion the directors were once again too ready to 
accept Mr Smith's own strongly expressed wishes. 

7.124 Mr Smith should have vested his one-third share of Hallmark in 
Bryanston. While it is sometimes difficult to determine when a chairman 
gets a business opportunity because of his position rather than for 
himself, we believe that it was quite clear in this case. Mr Smith would 
not have lost all his gain had he behaved with less greed since he owned 60 
per cent of Bryanston (see 3.65). 

1972 (D) Strategy meeting 

7.125 On 22 February 1972, while the details for the sale of BPGL to 
Bryanston were being worked out, there was a meeting to consider the long 
term association between MOF , Mr Smith and Messrs Glass and Tenby, all of 
whom had been involved in the original Hallmark purchase. It was agreed 
that all future properties of over £100,000 in value would be offered to a 

company (British Freeholds: see 7.32 above) to be owned in the following 
proportions : 

Mr Smith (or his appointee) 23% 

MOF 62% 

Mr Glass and Mr Tenby 15% 

7.126 The operation of the company was to be as follows: 

MOF would run the property business of the company; 

Mr Smith, Mr Glass and Mr Tenby would ensure that the company 
was adequately financed, at reasonable interest rates, for 
property purchases; 

Mr Smith and Mr Glass would provide cash for deposits, buying 
out tenants and building repairs ; 

Mr Morris would liaise with Mr Smith and Mr Glass to provide 
them with the information that they required in order to 
raise the necessary finance. 
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7.127 Mr Morris described to us the circumstances in which the meeting 
took place; 

The euphoria had started in 1971. I think Mr Smith or the 
bank did not want to miss out on the incoming property boom. He 
really wanted all the deals that were coming in to (MOF) to be 
offered to him in some guise and this is how this meeting 
started . ' 

Although Mr Smith corresponded with MOF in June 1972 and wanted a larger 
shareholding nothing came of this. 

7 . 128 The plan outlined in the memorandum was not implemented but we 

believe that it provides an indication of the roles that the various 

parties were to play in future transactions. This view is shared by 

Mr Peltz who handled the legal aspects of most of MOF’s property 

transactions and who said prior to being shown the memorandum: 

^ . . . I still think that British Freeholds was always a vehicle to 
be used by Smith's companies (for) transactions involving, 
perhaps, (MOF) and Smith, as opposed to Home Freeholds ... which 
they always used for their general dealing transactions . . . . ' 

7.129 British Freeholds was involved in a number of large transactions 
that were provided with financial assistance by the Bryanston Group. 

1972 (E) Brent Bridge Hotel 

7.130 This hotel was purchased by British Freeholds in February 1972 and 
subsequently resold in July 1972. The finance was provided by the NUB. 

7.131 British Freeholds borrowed £366,000 of the purchase monies through 
their current account with the NUB on security of their solicitors' 
undertaking to hold the title deeds to the order of the NUB. In April 1972 
the NUB refinanced part of their lending to British Freeholds by borrowing 
£200,000 from an outside bank. This was secured by a sub-mortgage of the 
hotel by the NUB and a guarantee from Bryanston of up to £200,000. These 
arrangements were authorised by a board meeting at which only Mr Smith and 
Mr Hegard were present. The proceeds from the sale of the hotel were 
received in July 1972 and were used to repay the outside bank loan: the 
remaining £400,000 was credited to British Freeholds 's current account with 
the NUB . 

7.132 On 20 December 1972 MOF paid a procuration fee of £20,000 to the 
NUB in respect of Brent Bridge Hotel. We found no mention of any 
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procuration fee in the documents which came into existence at the time the 

loan was made to British Freeholds. This omission has been explained as an 

example of the speed with which arrangements were completed: the haste was 

such that full details in correspondence and memoranda were not possible. 

Mr O'Farrell included in the statutory declaration to which we have already 

referred (see 7.30) a statement that on 20 December 1972 a payment of 

£20,000 was made to the NUB in connection with financing for the purchase 

of Brent Bridge Hotel as well as the payment of £20,000 relating to Ashford 

New Town. The declaration continues: 

'It was the practice of AT Smith to require payment of a 
fee which he collected as a condition for a loan to companies 
controlled by me of which (British Freeholds) was one unless he 
actually participated in the transaction which did happen from 
time to time . . . . ' 



7.133 We have not seen any evidence of the basis of computation of the 
NUB fee. In this case Mr Smith procured that the benefit of the 
transaction should go to the NUB. But the absence of any clear commitment 
to pay the NUB a fee at the time the loan was made is an example of the 
secrecy and flexibility that Mr Smith liked to maintain. Mr Regard thought 
that the fee was paid to the NUB to increase the profits at a time when the 
sale of Bryanston to Griffiths Bentley was under discussion. He so 
Informed Price Waterhouse at a meeting described in 14.18. 

1972 (F) Norwich Union Five Blocks 

7.134 In April 1972 British Freeholds acquired a portfolio of five blocks 

of flats situated in the London area. Their resale was agreed in July 1972 

but under the terms of an option in the contract the purchaser delayed 
completion until July 1974. 

7.135 The finance required by MOF for this transaction was £1,450,000. 

Mr Smith negotiated with two banks and secured offers of substantial loan 
facilities to British Freeholds. An offer from the National Westminster 
Bank of £1,250,000 on a fluctuating overdraft repayable by March 1974 was 
formally accepted at a British Freeholds board meeting on 9 March 1972. 

The minutes of this meeting also record the appointment of Mr Smith as a 
director and chairman and are signed by him as chairman. The extent of 
Mr Smith's Involvement in obtaining the finance from the National 

Westminster is shown in a letter to him from the branch manager dated 
6 March 1972: 
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'In due time a facility letter will be issued and I would add that 
sanction in this connection has been influenced at a very 
favourable rate by the value of your overall connection with this 
bank. We would like to think that our agreement has to some 
extent been given on the understanding that you will continue' to 
give us an opportunity of handling your business for you and to 
consider further propositions which you may care to put before 



us . 



f 



7.136 As security the National Westminster were provided with first legal 
mortgages over the flats and the unlimited personal guarantee of Mr Smith. 
Throughout the life of the National Westminster facility Mr Smith attended 
meetings and corresponded with them concerning the conduct of the account. 
We also found that all the National Westminster statements were addressed 
to and held at Cavendish Square rather than being kept with MOF's other 
accounting records at their offices. 

7.137 The NUB loaned the balance of the finance, amounting to £200,000, 
through a British Freeholds current account. This sum was repaid after 
some five months. The NUB did not have any security against its loan. 

7.138 For the two year period between purchase and completion of the sale 
a Bryanston Group employee supervised the managing agents of the properties 
and was responsible for collecting from the purchaser the interest payments 
arising from the late completion. Such correspondence was conducted by him 
on British Freeholds notepaper under the style 'Manager Property 
Department ' . 

7.139 In contrast with the Brent Bridge Hotel transaction no procuration 

fee was received by the NUB whose only income from the deal was five 

months' interest on their £200,000 loan. We asked Mr O’Farrell about this: 

Q. ... Can you tell us what, in fact, (Mr Smith) got for his 
guarantee? 

A. ...I just cannot remember. I am sure he got something. ... I 
would think that he accepted a flat fee rather than a profit 
participation. Usually it started out as a profit 
participation but then Mr Smith usually quantified it and 
said, "Give me a fixed am.ount". 

7.140 Mr Morris told us he could not remember the specific arrangement 

for the Norwich Union Five Blocks: 

A. Usually he felt where he was putting in his own money for a 
guarantee he was entitled to a third. 

Q. ...So that would be sort of par, would it? 
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A. 



I would have said "Yes”. Twenty five per cent to a third was 
the type of participation he and everyone asked for. He was 
not alone at that time.... 



1972 (G) Huerise 

7.141 In April 1972 Huerise Ltd, a MOF company, contracted to purchase 
two properties from E & HP Smith group companies. Completion took place in 
June 1972 and April 1973. The resales of the properties were completed in 
May and September 1973. 

7.142 The purchase by Huerise was negotiated entirely by Mr Smith who 
became aware of the availability of the properties as a result of 
negotiations for the possible acquisition by Bryanston of an interest in 
E & HP Smith (see 8.34). Mr Smith told us in evidence that Huerise was a 
one-off transaction in which he had a personal profit participation. This 
was repaid to the NUB during 1975. 



7 . 143 Mr Smith said : 

*What happened in the case of Huerise was quite a one-off. 

Huerise was the only property - properties - that I bought , or 
recommended to buy, and I was the instigator to buy it. There- 
fore, the margin, I thought I was entitled to quite a fair slice 
of that cake. When the profit was made and (the NUB) was not 
doing so well, they took it back, and I said: "Why have you done 
it?", but I allowed it to go through. It was £31,000, (that) was 
the amount of profit.' 



7.144 The NUB made two loans totalling £108,000 to Huerise to finance the 

purchase of the properties. One loan of £90,000 was outstanding for some 

five months and we were unable to trace any supporting security. We raised 

this with Mr Smith and his answers give a good insight into the operation 

of MOF accounts with the NUB: 

Q. Did the bank (the NUB) have anything to do with it? 

A. The bank eventually lent the money on it, when O' Farrell took 

it over, the bank lent them money on it, and got interest on 
it, yes. 

Q. But the bank in fact lent £90,000 which was unsecured for 
five months? 

A. Unsecured? I was there. 

Q. What does that mean? 

A. I secured it. I was responsible. Anything I did, I was 
responsible' for. 

7.145 The second loan of £19,000, which was outstanding for some eleven 
months, was secured by a legal charge over the property. 
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7.146 On 14 June 1974 Huerise drew a cheque for £10,000 on its NUB 
deposit account payable to Seton Trust. On the same day the Seton Trust 
account at the NUB was credited with £10,000 described as ’Cheque Huerise 
Ltd (PC Regard)'. A schedule of fees received by Mr Regard from companies 
connected with Bryans ton for the year to 30 June 1974, prepared in 
connection with his personal tax return, shows £10,000 received from 
Huerise. We asked Mr Regard about this receipt: 

Q. Why did you get a fee at all from Ruerise? 

A. As far as I was concerned I was getting it from Smith. Where 

he took it from was a matter of tax. 

7.147 Although Price Waterhouse's audit notes for 1973 record that a 
£10,000 procuration fee to the NUB would be forthcoming from Huerise during 
1974 it was not then received. 

1972 (H) Ambassador Hotels 

7.148 April 1972 must have been a very busy month for MOF in view of the 
transactions which we have described. In May 1972 agreement was reached 
for the acquisition of the Ambassador Hotel Group Ltd (ARG) , with 
completion taking place in July 1972. This required finance of £1,950,000 
which was the largest total sum needed in any of the MOF deals where the 
Bryanston Group provided financial assistance. 

7.149 During July 1972 the whole of the issued share capital of ARG was 
acquired by Acfinch Ltd, an MOF company. The major assets of AHG and its 
subsidiaries were seven hotels situated in north London. Six of the hotels 
were sold in 1972 and 1973. The seventh was sold in July 1974 to Anthony 
Finance, one of Mr Smith's private companies. 

7.150 The main source of finance for this transaction was Anglo-Portuguese 
Bank which loaned £1.8 million to Acfinch. As is the case with the 
Norwich Union Five Blocks the correspondence shows that it was Mr Smith who 
negotiated and obtained the loan from Anglo-Portuguese to Acfinch and who 
remained the primary correspondent concerning the conduct of the account 
until its eventual repayment in July 1974. 

7.151 As security for the loan, shares of AHG were charged to and 
deposited with Anglo-Portuguese, being registered in the name of a nominee 
company. Bryanston gave two guarantees totalling £1.8 million and Mr Smith 
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gave a peirsonal guarantee of £1,657,000. We describe in paragraph 12.09 how 
the guarantors were called upon by Anglo-Portuguese during 1974 though 
ultimately it was not necessary for them to make any payment. 

7.152 The first Bryanston guarantee was dated 28 June 1972 in the sum of 
£142,500 which was lent by Anglo-Portuguese to finance the purchase of the 
head leasehold interests in two of the hotels. The second guarantee dated 
13 July 1972 was in the sum of £1,657,500 which had been lent by 

Anglo— Portuguese to finance the purchase of the AHG shares . The formal 
resolutions concerning both guarantees were passed at a Bryanston board 
meeting on 13 July 1972, which post-dates the first guarantee by some two 
weeks. Only Mr Smith and Mr Regard are recorded as having attended the 
board meeting on 13 July 1972. There is no mention in the minute book of 
these guarantees ever being reported to the full Bryanston board. 

7.153 No explanation has been given to us as to why the first guarantee 
antedates the approving board meeting by some two weeks . When we asked 

Mr Smith about the Anglo-Portuguese’ s requirement for Bryanston guarantees 
and his personal guarantee of the sum lent for the purchase of the AHG 
shares he told us that the risk was minimal and that although the amounts 
involved might seem large they were 'an ordinary everyday occurrence’. He 
also explained that his guarantee had been supported by the deposit with 
Anglo-Portuguese of some of his personal shareholdings. 

7.154 As was the case with Norwich Union Five Blocks, the NUB’s 
involvement with this transaction was merely the provision of supplementary 
finance. Between May and August 1972 the NUB lent £150,000 for the initial 
deposit on the shares. Thereafter until mid 1974 sums of up to £90,000 
were made available to AHG and its subsidiaries. We have found no record of 
any security being held either by the NUB in respect of the loan it had made 
or by Bryanston in respect of the guarantees it had given. 

7.155 It will be recalled that Mr Smith was a director of British 
Freeholds at the time AHG was purchased. His explanation for that 
appointment is given in paragraph 7.159. The NUB account information sheets 
for some of the accounts opened in connection with AHG record Mr Smith and 
Mr O’Farrell as being directors of British Freeholds. But Mr Smith 
disclaimed responsibility for these documents and denied that he was a 
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director of these companies. In view of this we were somewhat surprised to 
see that Mr 0’ Farrell, Mr Barrymore and Mr Smith were listed as directors on 
the printed notepaper of AHG. Whilst in practice Mr Smith's name may well 
have been crossed out when the notepaper was used we believe that the fact 
that it was printed there in the first place is indicative of the 
relationship that Mr Smith had with MOF. 

7.156 The only income that the Bryanston Group received from this deal was 
the interest on the supplementary finance provided by the NUB. Mr Smith 
told us that it was intended that the NUB would participate in any profits 
that were made from this transaction, but he said that in the event MOF had 
made a loss. This arrangement was not in writing. According to our 
calculations, based on accounting information from MOF's records, a profit 
of £590,000 was made before charging interest and expenses and, depending on 
the treatment afforded to certain payments, the net profit was between 
£216,000 and £404,000. According to MOF's records this transaction was the 
last that was completed profitably. 

1972 (I) Land Value 

7.157 The purchase of Land Value (previously The Links Warehouse Group 
Ltd) was financed by the NUB and is an instance of Mr Smith having a 
substantial personal investment together with Mr O' Farrell in a property 
dealing company. The provision of this finance is of particular relevance 
to the questions asked at Bryanston' s 1973 AGM concerning Mr Smith's 
personal indebtedness to the NUB on which we comment later (9.18). 

7.158 In May 1972 Mr Smith, Mr O'Farrell and certain associates bought 
956,290 shares at 65p each. This represented 74.5 per cent of the issued 
share capital of the company, whose shares were quoted on the Scottish 
Stock Exchange. The acquisition was made with the stated intention of 
moving into property dealing and investment. Mr Smith was appointed 
chairman and Mr 0' Farrell a director. 

7.159 We were told by Mr Smith that he became a director of British 
Freeholds and it was hoped that The Links Warehouse Group Ltd would be able 
to change its name to British Freehold Investments Ltd and would become the 
publicly quoted vehicle for all the activities of MOF. These hopes were 
not realised as permission was not given for the change of name and 

Mr Smith resigned from the British Freeholds board. The plan to inject the 
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business of MOF into the company was not therefore executed. The name of 
the company was changed to Land Value and it subsequently traded at a 
modest level; the audited accounts show that losses of £45,000 were 
incurred in the period 1 March 1972 to 30 June 1974. 

7.160 In accordance with the requirements of the Panel on Take-overs and 
Mergers an offer was made to purchase the remaining shares at the same 
price as had been paid for the controlling interest. This offer was made 
by the NUB on behalf of Mr Smith and Mr 0 'Farrell and their associates in a 
circular to shareholders dated 30 May 1972. As was anticipated in the 
circular none of the minority shareholders accepted the offer since the 
market quotation of their shares was then about 160p. The NUB received a 
fee of £25,600 for their professional services in connection with the 
acquisition of Land Value. 

7.161 The NUB circular indicated that Mr Smith and Mr O’Farrell had 27 
associates who participated in the acquisition. It would seem that the 
only associate who had a significant interest was Mr Barrymore, a MOF 
partner. Their respective interests in the share capital of Land Value at 
the end of 1972 were Mr Smith 32.5 per cent, Mr 0 'Farrell 30.0 per cent and 
Mr Barrjnnore 10.1 per cent. 

7.162 The purchase consideration for the shares acquired amounted to some 
£622,000 and was provided initially by the NUB through an overdraft on an 
account called 'AT Smith Re: Links Warehouse Group Ltd’. One month later 
Mr Smith completed arrangements with the Bank of Scotland whereby they 
provided a loan of £350,000 to the NUB to assist with the financing of the 
acquisition. 

7.163 As security for their loan the Bank of Scotland were given the 
joint and several guarantees of Mr Smith, Mr O’Farrell and Mr Barrymore 
together with an assignment of 770,000 of the shares acquired. Originally 
individual letters of pledge were obtained from the three men on the basis 
that each of them owned a specific number of shares which were held by them 
as individuals. Then in October 1972 the Bank of Scotland requested a 
joint letter of pledge since it had determined that the shares were being 
held in a joint as opposed to an individual capacity. The joint letter of 
pledge was supplied. 
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7.164 In June 1972 when the Bank of Scotland had made its loan in the 
name of the NUB, the NUB’s accounting records should have shown that they 
had lent £622,000 to Mr Smith and borrowed £350,000 from the Bank of 
Scotland. However, the funds received from the Bank of Scotland were in 
fact recorded by the NUB as a credit on the overdrawn account in the name 
of Mr Smith and from which the purchase price was paid. The effect of this 
unorthodox method of recording was that the NUB’s accounting records failed 
to show their indebtedness to the Bank of Scotland and understated by an 
equal amount the overdrawn balance on Mr Smith’s account. In order to 
disclose the true liabilities and assets of the NUB in its statutory 
accounts it was necessary for a workpaper adjustment to be made increasing 
the figures shown by the accounting records for the NUB’s own bank 
borrowings and the amount due from Mr Smith and his associated companies by 
the balance on the Bank of Scotland loan account. Such an adjustment was 
made in producing the 1972, 1973 and 1974 statutory accounts. 

7.165 The Bank of Scotland became aware of the fact that the NUB did not 
have within its books of account an account showing that £350,000 had been 
borrowed from them and in December 1973 protracted correspondence bn this 
subject commenced. In the course of this correspondence Mr Smith claimed 
that the loan had been made to him personally but this was denied by the 
Bank of Scotland. Whilst the Bank of Scotland finally agreed to change the 
account title on certain conditions, one of which was the supporting 
guarantee of the NUB, this change was not effected prior to the loan being 
repaid in May 1975. 

7.166 We have concluded that this was a partnership between Mr Smith and 
two of the three partners of MOF and that as a partner he was responsible 
for the whole NUB account jointly and severally with the others. Mr Smith’s 
personal guarantee of this account in 1974 confirms this view. (See also 6.78) 

1972 (J) Kensington Estates 

7.167 The next MOF transaction for which the Bryanston Group provided 
financial assistance occurred in August 1972. A partnership in which 

Mr 0' Farrell and hence MOF was a partner purchased the whole of the issued 
share capital of Kensington Estates Ltd (KEL). 
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7.168 KEL owned the freehold of a property which was situated in west 
London and which was let out in flats. The partnership intended to enhance 
the freehold value by vacating as many of the flats as possible and then by 
arranging a quick resale. In the event the resale was not contracted until 
August 1974 and a substantial loss was incurred (see 12.18). 

7.169 The total finance required by the partnership was £945,000 of which 
£750,000 was provided by Anglo-Portuguese Bank and £195,000 by the NUB. It 
was again Mr Smith who negotiated the loan to the partnership by Anglo- 
-Portuguese and who remained the main correspondent concerning the conduct 
of the loan account until the Anglo-Portuguese debt was re-structured 
during 1974 (see 12.07). 

7.170 Anglo-Portuguese were given the following as security against their 
loan: 

1. A charge over the shares of KEL which were registered in the 
name of an Anglo-Portuguese nominee company; 

2. A guarantee by Bryans ton for £750,000; 

3. A personal guarantee by Mr Smith for £750,000; 

4. An indemnity for the Anglo-Portuguese ' s nominee on the board 
of KEL. 

7.171 The guarantee provided by Bryanston was formally approved by a 
board meeting which was attended only by Mr Smith and Mr Regard. This 
meeting also approved the signing of the indemnity concerning the Anglo- 
-Portuguese’s appointee to the board of KEL. There is no mention in the 
minute book of this guarantee and indemnity being reported to the full 
Bryanston board. (It is interesting to note that the indemnity, which is 
in the Bryanston minute book, is signed twice by Mr Smith, once as 

authorised signatory for Bryanston and once in respect of his personal 
indemnity. ) 

7.172 The NUB lent the partners some £195,000 on a current account which 
was used to finance part of the total cost of acquiring KEL. The loan was 
initially unsecured but during September 1972 the partners other than 

Mr 0’ Farrell signed guarantees to the NUB of all monies owing up to a 
maximum of £194,600. The balance on the NUB loan account at 31 December 
1974 was £230,000 against which a provision was made of £177,000. 
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7.173 The documents that we have seen suggest that when the purchase of 
KEL was being negotiated it was intended that another partner would be in 
the partnership although the evidence is in conflict as to whether that 
additional partner was to be Mr Smith personally or the NUB. In either 
event it is clear that at a very early stage Mr Smith became sufficiently 
concerned about the viability of the transaction to suggest to the partners 
that they withdraw from the deal even if that resulted in the loss of their 
deposit. It would seem that at that point a flat fee of £50,000 was 
substituted for the profit participation by Mr Smith or the NUB. This fee 
was charged to the partnership in December 1972 and was included in the 
nub’s income for that year. It will be seen at 14.19 that Mr Hegard 
discussed the propriety of this fee with Price Waterhouse during the course 
of their 1972 audit work. 

1972 (K) Achievement of warranted profits by BPGL in 1972 
The sale of Hampstead Estate 

7.174 The terms of the purchase contract for BPGL had provided 

(see 7.119) that a second tranche of 393,750 shares would be issued to the 
vendors, namely MOP and Mr Smith, if the profits of BPGL reached £750,000 
for the nine months to 31 December 1972. 

7.175 On 2 August 1972 Mr Smith announced the sale of the property in 
Hampstead by means of a two-part contract: the first half of the sale was 
to be completed in November 1972 and the second half one year later. In 
his announcement he stated that the profit made from the first half of the 
sale would ensure that the profit target for the warranty of £750,000 was 
reached. The property had formed part of the Hallmark Portfolio and was 
known as the Hampstead Estate (see 7.37). 

7.176 The sale of the Hampstead Estate was to Crestwood Properties Ltd, a 
company which had no connections with Mr Smith or the MOP interests and 
which agreed to purchase the Estate at a price of £1.8 million. Crestwood 
had become extensively involved in property in 1972 and had large 
borrowings as a result. 

7.177 Completion of the first part of the contract took place on 

30 November 1972 with the NUB lending £155,000 to Crestwood to enable them 
to complete. The sale of the first part realised a gross profit of approx- 
imately £625,000 in BPGL but this together with the profits arising from 
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several other smaller sales was insufficient to meet the warranted profit 
of £750,000 because £110,000 of the capitalised expenditure on commission 
and guarantee fees had to be written off in the period. Of course, a 
further £625,000 profit would have arisen in the year ending 31 December 
1973 if the second part of the contract had been completed and this would 
have gone towards meeting the profit warranty for that period. 



7.178 The correspondence indicates that the two-part sale was instigated 
by the vendors and Mr Smith appears to have played a not insignificant part 
in the negotiations. Mr O' Farrell quite openly agreed that the sale had 
been planned in two parts in order to spread the profits over two years for 
the benefit of the vendors: 

A. ... I had to achieve a certain amount of profits for (BPGL) . 

I did not get any extra shares if I achieved over and above a 
certain figure. I had already achieved the majority of the 
figure, or all of that figure, and this is why I suggested 
the two parts . I had my profits in two years .... 

Q. ...It would have been in (Bryanston’ s) interest to have got 
the sale in one part, would it not, because it would have 
been in (Bryanston' s) interest to have so organised the deal 
that it did not have to pay you the extra shares later on? 

A. I would think that would be a fair comment, yes. I do not 
know what objections I could have raised against it taking 
effect. 

Q. Did Mr Smith argue the fact that you were taking a risk by 
making it as a two-part deal? .... 

A. No, he did not argue with me on that point. In that respect, 

Mr Smith left the sales of the properties almost totally in 
my hands . 

7.179 Mr O'Farrell has thus admitted that he acted in his own best 
interests as the vendor of BPGL. But he should have realised that his 
position as a director of BPGL imposed an obligation upon him to act in the 
interests of that company. The conflict was obvious, however, and should 
have been appreciated by the Bryanston board. 



7 . 180 Neither Mr Dykes nor Mr ASW Joseph could recall any detail of the 

transaction. Mr Regard conceded that he might have been lax in his 
consideration of the sale of the Hampstead Estate: 

Q. . . .You do not feel this is a case where the directors of 
Bryanston were looking too much to the interest of the 
vendors, if you like, of the shares of (BPGL)? 

A. No, but I would concede - and I think as far as I am 

concerned it is the only time - I would concede that we were 
not sufficiently diligent and probably too easily conned. 

You know, I think it was a con from the other side which we 
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did not pick up. For various reasons, I do not think the 
other directors fully understood the deal and I do not think 
I paid enough attention to it because I was not all that 
interested in it.... 



7.181 According to Mr Regard, the board of Bryanston had been told 

that the reasons for the two-part sale were the tax position 
of the vendors and that it was a condition of the acquisition 
of BPGL that the profits would be spread over the four year 
warranty period. 

7.182 Mr Smith’s arguments for accepting the two-part sale were: 

1. Mr O' Farrell was the property man and Mr Smith did not 

interfere; 

2 . If the sale had been in one part , Mr Smith would have been 
willing for Bryanston to issue extra shares to the vendors of 

• BPGL in return for increased profits; 

3. Crestwood could not raise the required amount to complete in 
one part ; 

4. He could not see any reason why the sale should not have been 
in two tranches as long as interest was paid on the 
outstanding monies. 

Both Mr Smith and Mr Regard also made the point that they thought that the 
sale had been agreed before BPGL was acquired by Bryanston. 



7.183 We cannot accept Mr Smith's arguments. Although the initial terms 
of the sale were agreed in early May 1972 the contract was not signed until 
August, by which time the acquisition agreement had also been signed with 
Bryanston. The correspondence strongly supports the contention that the 
terms of the sale were dictated by Mr Smith and Mr O' Farrell and that 
Mr Smith was involved in the setting up of those terms. A memorandum 
enclosed with Crestwood 's solicitors' letter of 23 August 1972 indicates 
that the two parts had to be completed in different financial years. The 
purchasers' difficulty in finding finance is not supported by the corres- 
pondence which they have supplied to us . 



The sale of Abbey Road and Cannon Lodge 

7.184 Mr Smith's statement to shareholders on 2 August that the sale of 
the Hampstead Estate assured the achievement of warranted profits for the 
nine months to 31 December 1972 was incorrect. Draft accounts of BPGL were 
prepared for the period to 30 November 1972 which showed a net profit, 
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after deducting capitalised expenditure of £110,000, of £628,000. this was 
£122,000 less than the warranted amount. 

7.185 In early December 1972 it was decided to sell properties in Abbey 
Road and Cannon Lodge to British Freeholds for £750,000. These properties 
had together cost £480,000 in May 1972 and the proceeds would be sufficient 
to make up the shortfall on the warranty. The first evidence of the terms 
of the sale is contained in a letter from Mr Peltz to Mr 0’ Farrell of 

6 December. This indicated the sale price and stated that British 
Freeholds was obtaining the finance from the NUB, with completion to be in 
seven days. The sale was in fact completed on 22 December. 

7.186 A firm of estate agents and surveyors, Garrard Smith & Partners, 
carried out a valuation and reported that the two properties had a value of 
£750,000. Their report was addressed to Mr O’Farrell: it was dated 

12 December 1972 and was accompanied by a side letter dated 14 December. 

We believe that the side letter is that referred to in the first paragraph 

of the report even though the date is wrong: 

’Further to our letter of even date in connection with the above, 
we report on the basis of that letter on what we consider to be 
the value of the above properties.’ 



7.187 The basis specified in that letter was: 

’We have been specifically instructed by you to prepare our 
valuation on the basis of regarding the two properties as a site 
for a major luxury residential development and we understand from 
you that you have been professionally advised that the planners 
would be very keen to see a high-density development exceeding the 
existing permitted density and, therefore, our valuation is 
carried out on this basis and upon your instructions. 

’In view of the afore-mentioned, therefore, the valuation is 
conditional upon and subject to the remarks contained in this 
letter and should, therefore, be read in conjunction with it, and 
must be considered part of it.’ 



7.188 Two points arise from the valuation. First, the sale price of 
£750,000 had been agreed before the valuation came into being. Second, the 
valuation appears to have been prepared on the basis of a comprehensive 
redevelopment. Mr Sharr, the partner in Garrard Smith responsible for the 
valuation, told us that the valuation had been based upon existing use 
because of the uncertainty over redevelopment. In response to our 
provisional criticism Mr Sharr submitted: 
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'The working papers which I prepared at the time ... show that the 
valuation of £750,000 was supportable merely on an existing use 
basis. Since the development potential of the site was unclear, I 
erred on the side of caution and rolled up that factor into the 
figure which I arrived at on a base value basis.’ 

We cannot accept this evidence. The emphasis placed in both the valuation 

and the side letter upon the redevelopment would lead any reader to 

conclude that the redevelopment was the basis of the valuation. Moreover, 

on 10 January 1973 Mr Sharr wrote to Lloyds Bank at the request of 

Mr O' Farrell and gave a valuation of £550,000 'on the basis of a sale 

between a willing vendor and a willing purchaser... if these properties 

were placed on the market'. We think that the sale price of £750,000 was 

first agreed and that the valuation was then requested on the basis of 

redevelopment in order to justify the sale price. 

7.189 Mr Smith was instrumental in arranging the finance for the purchase 
by British Freeholds. Two loans were obtained: 

1. A loan of £250,000 from Lloyds Bank. In negotiating the loan 
Mr Smith offered a guarantee by Bryans ton and also a 'take-out' 
letter which undertook repayment by Bryans ton on 11 May 1974. 

(This offer was in due course taken up.) In addition Lloyds 
Bank took a first charge on the properties. 

Lloyds Bank's notes of the negotiations with Mr Smith 
recorded that they were provided with a copy of the Garrard 
Smith report but not with the side letter. They noted that 
the valuation ignored the existing tenancy and was based upon 
a 'complete, comprehensive development'. They considered 
that British Freeholds 's confidence about obtaining planning 
permission and completing the sale by 11 May 1974 'might be 
somewhat sanguine' but they were reassured by Bryanston's 
guarantee. Lloyds Bank also observed 'Mr Smith wants the 
sale to be completed within the current financial year of 
Bryanston... which ends on 31 December 1972 and for this 
purpose we are asked for an early reply'. 

2. A loan of £500,000 by the NUB. This was secured by a second 
charge on the properties and by the joint and several 
guarantees of Mr O' Farrell and Mr Barrymore. 

7.190 We have found no evidence that either the loan to British Freeholds 
by the NUB or the sale of the two properties by BPGL to British Freeholds 
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was referred to or considered by the boards of Bryans ton, the NUB or BPGL 
before the transaction was completed. Nor were the guarantee and the 
’take-out’ letter which Mr Smith offered to Lloyds Bank considered by the 
board of Bryanston at the time of Mr Smith’s offer. On 21 December 1972 a 
board meeting, again only attended by Mr Smith and Mr Regard, authorised 
Mr Smith to sign the relevant guarantee to Lloyds Bank. 

7-191 We asked witnesses about this transaction. 

- Mr Dykes and Mr ASW Joseph 

Neither Mr Dykes nor Mr ASW Joseph could recall the transaction. Mr Dykes 
considered that the guarantee to Lloyds Bank and the loan to British 
Freeholds should have been put to the full board and said that he was not 
told of any of the details. Mr ASW Joseph told us that he took no part in 
the operations of the property company. 

- Mr Regard 

Mr Regard told us that he did not concern himself with this transaction and 
that it was not until much later that he became aware of ’the ramifications 
of the incestuous sale'. He had been unaware that the sale depended upon 
the provision of finance from the NUB. 

- Mr Peltz 

Mr Peltz told us that he was under tremendous pressure to complete the sale 
before 31 December 1972 and that Mr Smith had become very concerned about 
it. Mr O’Farrell had thought that warranted profits had been achieved and 
it was Mr Smith who dictated the terms of this sale. 

- Mr O' Farrell 

Mr 0’ Farrell admitted that the sale was done in a hurry and that the 
Garrard Smith valuation was prepared for raising finance rather than for 
fixing a sale price. Mr Smith had fixed the sale price but Mr 0’ Farrell 
considered it to be fair. There was an unwritten agreement that BPGL would 
receive a share of any profit resulting from redevelopment. 

- Mr Smith 

Mr Smith explained that BPGL was a property dealing company with no 
expertise in redevelopments. He therefore wanted the property to be sold 
as quickly as possible. Mr 0’ Farrell, however, wished to keep the property 
for redevelopment and as a result Mr Smith agreed to the sale to British 
Freeholds at the price offered. He believed that there were valuations 
other than the one from Garrard Smith which supported the price of 
£750,000. Mr Smith had thought that the profit warranty had been achieved 
without this sale and in particular could not accept that the write-off of 
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the capitalised expenditure was a valid deduction in calculating the 
profits for accounts purposes. 

- John M Winter 

John M Winter were the auditors of BPGL and their workpapers for the 
relevant time give no indication of concern about the sale of Abbey Road 
and Cannon Lodge . Although they audited a number of other companies in the 
Bryans ton Group, they would not have had access to the books and records of 
either Bryanston or the NUB. Nor is there any reason why they should have 
been aware of the extensive relationship between Mr Smith and MOF. 

- Price Waterhouse 

Price Waterhouse reviewed the audit workpapers of John M Winter as part of 
their audit of Bryanston and noted that BPGL’s largest sale was to British 
Freeholds and that this company was controlled by Mr O'Farrell. The note 
continued: 

'PW should seek assurances that sales to (British Freeholds) are 
not made at above market value either to boost (BPGL's) profit 
or raise inflated mortgage loans from NUB.’ 

A further Price Waterhouse note, headed ’Bryanston Finance - Points for 

Board Meeting’, records under ’British Freeholds - Bryston’ that the board 

confirmed all sales were based on independent valuations. The note records 

neither the date of the meeting (we found this to be 31 May 1973) nor who 

was present nor whether any of the valuations was shown to Price 

Waterhouse. There is no formal minute of this board meeting. Price 

Waterhouse have subsequently confirmed to us that they did not inspect any 

valuations at that time but relied upon the assurance from the board and 

the fact that the accounts of BPGL had been audited. 

Summary 

7 . 192 We have no doubt that the two-part sale was imposed upon Crestwood 
by BPGL in the persons of Mr 0’ Farrell and Mr Smith. It is possible that 
Crestwood might have had difficulty in raising the finance for the complete 
purchase in one tranche but this problem did not arise because BPGL imposed 
the two parts as a condition of the sale from the beginning. 

7.193 Although initial agreement of the sale was made before BPGL became 
a subsidiary of Bryanston the terms were set by Mr O’Farrell and Mr Smith 
with the acquisition by Bryanston and the profit warranty in mind. There 
was ample opportunity between 26 May 1972 and the signing of the contract 
with Crestwood in August for Bryanston to have insisted upon revision of 
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the terms. But there is no evidence that the matter was referred to the 
board of Bryanston and the minutes do not record any consideration of the 

terms of sale. 

7.194 The second part of the sale was not completed and the contract was 
rescinded by BPGL. The properties involved were finally sold in October 
1975 for £275,000 which gave a small profit to BPGL on the basis of the 
original costs: due to the delay imposed by the sale in two parts instead 
of one there was a loss of profits to BPGL in excess of £625,000. 

7.195 The warranted profits were a vital part of the terms under which 
Bryanston acquired BPGL and the absence of any Bryanston director , apart 
from Mr Smith himself, on the board of BPGL made the monitoring of BPGL’s 
sales difficult. Mr 0' Farrell and Mr Smith were the only directors of BPGL 
and were in a position to manipulate the company’s sales for their own 
benefit as vendors rather than for the benefit of the public group. 

7.196 The two-part sale of Hampstead did not as it turned out give the 
right result but the sale of Abbey Road and Cannon Lodge gave a profit of 
some £270,000 to BPGL and resulted in the achievement of the warranted 
profits for the nine months to 31 December 1972. This profit was made by 
selling two properties to a company controlled by a director (Mr O'Farrell) 
and resulted in additional shares of Bryanston being issued to its 
chairman, Mr Smith, and also to Mr 0’ Farrell and his partners in MOF . 

7.197 Mr O'Farrell was both a partner in MOF and a director of BPGL and 
the sale of properties to MOF was a Class IV transaction under the rules of 
the Stock Exchange laid down in the publication 'Admission of Securities to 
Quotation' . Notification to the Quotations Department of the Stock 
Exchange was therefore required before the contract became binding. This 
procedure was not followed: if it had been it might well have delayed the 
transaction into 1973, particularly if the Quotations Department had 
required that shareholders' approval be obtained. This would have 
frustrated the purpose of the deal. 

7.198 It is obvious that there was confusion as to whether warranted 
profits had been achieved by the sale of the Hampstead Estate. Gross 
profits on this sale and the other smaller sales were not far short of the 
figure of £750,000 but the need to write off the capitalised expenditure 
had not been understood. 
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7-199 We have concluded that the sale of Abbey Road and Cannon Lodge was 
the sole reason of achieving the warranted profits for the benefit 
of the vendors- Moreover, the profit was merely a paper profit to 
Biryanston, which had either guaranteed or provided the full amount of the 
finance required by British Freeholds. We cannot accept the argument that 
Biritish Freeholds wished to develop the site. The MOF group were property 
dealers and had never undertaken any redevelopments; there is no evidence 
of any steps being taken to commence the development. 

7 - 200 The loan from the NUB to British Freeholds was given by Mr Smith 
without any board authorisation. The second charge on the properties was 
insufficient security for so large a loan and the valuation was inadequate 
for lending purposes. Lloyds Bank placed no reliance upon this valuation 
but required a valuation based upon the existing use of the properties. 
This valuation, also by Garrard Smith, was for the amount of £550,000. 

7 - 201 Price Waterhouse told us that they relied upon the audit of BPGL by 
John M Winter and upon the assurance from the Bryanston board that the sale 
was at arm's length. John M Winter conducted their audit without knowledge 
either of the extent of the relationship between MOF and Bryanston or of 
the loan from the NUB to British Freeholds. But this information was 
available to Price Waterhouse and they did query the validity of the 
transaction. We are surprised that they were satisfied by an unsupported 
assurance from the board that the sale was at arm's length. Their note of 
the meeting does not record the directors present, the detail of any 
discussions nor the identity of the director who gave the assurance. 

Mr Fitzhugh has told us that it was Mr Smith himself. 
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1972 (L) Position at the end of 1972 

1 ,102 MOF had the following borrowings from the NUB at 31 December 1972 



British Freeholds and Home Freeholds 

Borrowed for purchase of shares (7.33) 
British Freeholds deposit account (7.33) 
British Freeholds interest on borrowing 
for Norwich Union Five Blocks (7.137) 
British Freeholds borrowed for purchase of 
Abbey Road and Cannon Lodge (7.189) 
British Freeholds : Current account No 1 

: Current account No 2 
: Loan account 

Home Freeholds : Current account 

: Loan account No 1 

: Loan account No 2 

: Loan account No 3 



£ 

202,968 

(175,789) 

7,373 

521,613 

(38,294) 

3,922 

87,500 

3 

102,880 

40,360 

150,000 



Huerise current account (7.145) 

Ambassador Hotels (7.148) 

Ramsbrook Investment Co Ltd Current account 
AHG : Current account 
: Interest account 



21,001 



44,165 

(93,582) 

200 



Land Value (7.157) 

Mr 0’ Farrell and Mr Barrymore re shares 
Mr O' Farrell re shares 

Kensington Estates 

Borrowed for purchase of shares (7.169) 
KEL current account 

15 other accounts in the name of MOF, its 
partners or companies 



54,088 

(4,425) 



197,527 

(50,762) 



293,727 



£ 1,364,475 



7.203 In addition Bryanston had guaranteed borrowings by MOF from other 
banks as follows : 



Anglo-Portuguese re Ambassador Hotels (7.152) 
Anglo-Portuguese re Ambassador Hotels (7.152) 
Anglo-Portuguese re Kensington Estates (7.170) 
Lloyds Bank re Abbey Road and Cannon Lodge (7.189) 



£ 

1,657,500 

142,500 

750.000 

250.000 



£ 2,800,000 
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TRANSACTION IN 1973 



Pimlico Estate 

7.204 The final MOP property purchase which was to involve the Bryanston 
Group took place in May 1973. It was the purchase of the Pimlico Estate 
consisting of nine freehold and three leasehold properties in London and it 
was financed by a loan of £303,750 from Anglo-Portuguese. As was the case 
with previous transactions financed by Anglo-Portuguese, Mr Smith 
negotiated the loan for MOF and remained in correspondence with Anglo- 
-Portuguese during its existence. Anglo-Portuguese took as security for 
their loan a first charge over the properties and also the guarantees of 
Bryanston and Mr Smith personally for £303,750 each. No lending was made 
by the NUB in connection with the Pimlico Estate; the remainder of the 
finance, some £44,000, was provided by Bathrich Securities, one of 

Mr Smith’s private companies . No fee was receivable by Bryanston for its 
guarantee nor was any security obtained; the guarantee was thus given for 
no discernible benefit to Bryanston in return for its acceptance of the 
risk. 

7.205 The giving of the Bryanston guarantee was purportedly authorised at 
a board meeting held on 16 May 1973 at which only Mr Smith was present. We 
found it surprising that a minute of a meeting with one director only, on 
the face of it invalid, should have been in the minute book signed by 

Mr Smith. We asked him about this minute and his comment was: 

’It is the most unusual minute I have ever seen in my life.... 

You can hang me on this one . ’ 

We find it even more surprising that Mr Fitzhugh as secretary was prepared 
to file the minute without protest and also to certify to Anglo-Portuguese 
that the guarantee had been duly authorised by the board. 

7.206 This transaction brought the total money that had been committed to 
MOF by other banks on the strength of Bryanston’ s guarantee to over 

£3.2 million. 

7.207 Mr Hegard was usually the other director present at the two-man 
meetings and he told us that he had not previously seen the minute of this 
meeting. Accordingly we must conclude that the authorisation by Mr Smith 
alone of the Bryanston guarantee to Anglo-Portuguese was ultra vires, as he 
now accepts . It also appears from the evidence that we have received that 
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in this instance Mr Smith may have concealed the Bryanston guarantee 
commitment not only from the non- executive directors hut also from the 
other executive director, Mr Regard. We deal with the position of 
Bryanston' s board on MOF's borrowings and the supporting guarantees in 
Chapter 4. 

7.208 Mr Smith told us that in exchange for the provision of the balance 
of the finance for the purchase of the Pimlico Estate his private company, 
Bathrich Securities, was to have one-quarter to one-third of the profits of 
the transaction. As it turned out, MOF were unable to find a purchaser for 
the Pimlico Estate and were unable to meet Anglo-Portuguese' s repayment 
requirements. During 1974 Anglo-Portuguese called on both Bryanston and 

Mr Smith under their respective guarantees and the lending was restructured 
as we describe at 12.07. 

MAIN CONCLUSIONS 

Role of Mr Smith 
The cash ' slogger ' 

7.209 Mr Smith was personally responsible for providing much of the large 
volume of cash that was required by MOF for their business. He was then 
repaid from cash drawn by MOF from their bank accounts. Mr Smith told us 
that MOF often needed large amounts of cash outside normal banking hours. 

As a consequence he had a cash float of up to £20,000 available in his 
office by day and at his home by night and over weekends. 

^ * 210 Mr Smith recorded the amounts he had disbursed on the ' slogger * , 
which was a document recording the amount paid and the signature of the 
recipient. Mr Smith mentioned weekly totals of between £6,000 and £8,000; 
sometimes as much as £50,000 was paid out in a week. Mr Smith required the 
slogger to be cleared within a fortnight and this was achieved by 
Mr 0' Farrell bringing a bag of money to Mr Smith at his office. A 
reckoning took place and that slogger was then destroyed . 

The cash till books 

7.211 The nature of the NUB's business was such that few customer trans- 
actions were effected in cash. As a result only a small cash balance was 
maintained in the till at Cavendish Square. Cash receipts were promptly 
deposited with the National Westminster; when substantial cheques were 
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presented for encashment arrangements were made either for them to be 
cashed at the National Westminster’s branch at Cavendish Square or for the 
nub to draw cash from the National Westminster to enable the cheque to be 
met. Such cash transactions were recorded in the cash till book which 
shows for each day the opening and closing cash balance and details of the 
individual cash deposits, cheques cashed and transfers to and from the 
nub’s account with the National Westminster. 

7.212 At certain times, particularly during 1972 when the MOF deals were 
at their height, there are numerous instances where the cash till book 
shows an overdrawn balance representing amounts of up to £90,000 due to 

Mr Smith personally. It appears that there were two causes of this 
somewhat unusual situation. First, when there was insufficient in the till 
to meet a customer’s cash cheque, cash would on occasions be borrowed from 
Mr Smith rather than drawn from the National Westminster. Second, if 
Mr Smith personally received more cash than would fit into his office safe 
the surplus was passed to the the NUB cash till from where it was deposited 
with the National Westminster. In either case the receipt from Mr Smith 
was not recorded in the cash till book since this would have generated a 
credit entry on one of Mr Smith’s NUB accounts. This was something that he 
did not want to happen as he was only lending money to the NUB and was not 
depositing it for payment into an account. Since by this means the cash 
till appeared to pay out more cash than it had received an overdrawn 
balance resulted; this remained until either Mr Smith was repaid in cash or 
he decided that he wished the cash in the till to be treated as a deposit 
for the credit of one of his accounts. 

7.213 We have found a number of instances where the increase in 

Mr Smith’s loan to the cash till book equates to the value of MOF cheques 
recorded as being cashed on that day. Apart from the possibility of 
coincidence, there are two other explanations: 

1. The cash was drawn by MOF for cash disbursements and the NUB 
borrowed cash from Mr Smith in order to honour the cheques. 

2. Funds were passed from MOF to Mr Smith by means of the cash 
till book, with no cash actually being drawn out. 

A 

7.214 We believe that the second explanation is the more likely as 
several of the cheques which were cashed were dated some weeks prior to 
their presentation; this is inconsistent with their being required for 
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arm's length cash payments. If cash was passed to Mr Smith via the cash 
till book it could have been in repayment of past borrowings on the slogger 
or to put him in funds in order to meet future MOF cash requirements ; or it 
could simply have been a means of passing profits to Mr Smith. Since the 
sloggers were destroyed after settlement we do not know whether they 
recorded Mr Smith's property dealing profits in addition to disbursements. 
What is apparent is that the transactions which passed through the cash 
till book had advantages both ways: so far as MOF were concerned they 
disguised the recipient of the cash; and so far as Mr Smith was concerned, 
the source of the money was concealed. It was argued on Mr Smith's behalf 
that: 

'The fact that Mr Smith was prepared to allow the payments to pass 
through the NUB's books, with the risk of detection which that 
course entailed, is cogent evidence that he had nothing to fear 
from the payments coming to light . ' 

(See also 11.19) 

Mr Smith's personal profit 

7.215 It will be apparent that the direct, personal involvement of 

Mr Smith in the various MOF transactions and in their related bank accounts 
was completely different from the level of involvement that is generally 
accepted as constituting a normal relationship between banker and customer. 
The evidence of a number of witnesses was that in each of the MOF trans- 
actions that we have described Mr Smith received either a profit parti- 
cipation or a cash fee. The most precise evidence was that given by 
Mr Regard who told us that his understanding was that Mr Smith had a 25 per 
cent participation in the profits arising from most MOF transactions. 

Mr Regard explained that he raised no objection at the time since he 
thought it unlikely that Mr Smith would 'loot his own company' (Bryanston) 

to provide finance for a transaction in which he only had a 25 per cent 
interest. 

7.216 During their evidence Mr O'Farrell, Mrs Morris and Mr Morris were 
unable to remember the exact profit participation of Mr Smith arising on 
each of the MOF transactions. They explained that it ranged from a fixed 
sum, as in the case of Kensington Estates, to a more general share of 
one-quarter to one-third of the profits. Mr O'Farrell added that whilst 
there was invariably a profit participation in return for financial 
assistance he did not always know to whom the profits were ultimately to 
go: to Mr Smith, to one of Mr Smith's private companies or to the NUB. 
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Such was the case with, for example, Ashford New Town (see 7.29). On a 

previous occasion Mr O'Farrell had described the provision of finance as 
follows : 

•••We looked on Mr Smith as a financier; we went to Mr Smith 
with a proposition and asked him if he could lay the finance on. 

If Mr Smith said yes, I never queried where the finance came from. 
So I was never quite sure whether Mr Smith put the money up 
personally, whether it was (the NUB), or one of the joint stock 
banks as happened in a number of instances . ' 



7*217 It was also clear from Mr 0 'Farrell's evidence that in view of 

profit participations that were at Mr Smith's disposal he was prepared to 

make payments on Mr Smith's instructions. For example, we asked 

Mr O' Farrell about the £10,000 payment to Mr Hegard via Seton Trust in 

respect of Huerise (see 7.146): 

Q. Was that a payment made on the instructions of Mr Smith? 

A. I would think it was, yes. We had no connection with Seton 
Trust that I can remember. 

7.218 Mr Smith confirmed Mr Regard's evidence that if the Griffiths 
Bentley bid for Bryanston in 1973 had been successful, then prior to its 
completion the responsibility for certain NUB lending including that to MOF 
would have been transferred to Mr Smith personally. Mr Smith maintained 
that the other directors were consulted and informed about the extent of 
the nub's involvement with MOF; he explained that there had been numerous 
informal, and therefore unminuted, meetings at weekends at his flat or at 
the homes of other directors. He told us that the banks who were lending 
to MOF insisted on him providing his personal guarantee. When we suggested 
that it might be thought unusual for him to be giving such guarantees for a 
customer of the NUB he replied: 

' I guaranteed every account in the bank . I guaranteed everything 
in the bank. I will show you a list of guarantees.... If I went 
to the bank they looked at me and said, "Will you be signing, 

Mr Smith?", and I said, "Certainly I will".' 

7.219 Mr Smith supplied us with details of a selection of the personal 
guarantees given by him in addition to those relating to MOF. In each case 
these were guarantees of borrowings from other banks by parts of the 
Bryanston Group. In view of Mr Smith's position and shareholding in 
Bryanston we accept that the provision of such guarantees would be a normal 
event. However, we consider that the apparently automatic provision of 
personal guarantees by Mr Smith for any customer of the NUB including MOF 
is remarkable. 
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7.220 Mr Smith also told us that he saw the loans that he negotiated for 
MOF from other banks as a means of extending the lending facilities of the 
NUB and therefore as a source of additional income for the NUB. He stated 
that the NUB's normal monthly interest charge was increased by between one 
quarter and one half per cent on their lending to MOF as a fee for 
obtaining outside finance and the provision of the Bryanston supporting 
guarantees. It will be recalled that the additional finance supplied by 
the NUB was relatively small for those transactions where finance was 
supplied by other banks; and thus an interest premium on such lending would 
not produce adequate compensation for the services provided. (Owing to the 
wide range of interest charges levied by the NUB it has not been 
practicable to substantiate Mr Smith’s statement that an interest premium 
was charged on certain MOF lendings.) 

7.221 Throughout his oral evidence Mr Smith denied that he had any 
overall agreement with MOF whereby he participated in the profits of every 
deal. He did admit that he was associated with various transactions that 
were completed and it became clear that after the initial stages there was 
an arrangement by which he had a profit participation in almost every deal. 
He said that because of the absence of the NUB bank account authority 
sheets he could not quantify the basis of participation in each of the 
transactions with which we were concerned. 

7.222 In summary Mr Smith's evidence to us concerning these transactions 
was : 

Ashford New Town (7,31). He did not receive £20,000 
personally. The NUB received an administration fee. 

Craven Hill Gardens (7.36). He could remember nothing about 
the picture to which reference is made in MOF’s records. 

Brent Bridge Hotel (7.132). The NUB was paid a £20,000 
procuration fee. 

Norwich Union Five Blocks (7.139). The NUB interest charge 
included a premium element as a fee for the guarantee which 
had been provided by Mr Smith personally. 

Huerise (7.142). He had a personal profit participation of 
£31,000 which he paid back to the NUB in 1975. 

- Ambassador Hotel Group (7.156). There was no overall profit 
on this deal and therefore no profit participation. 
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Kensington Estates (7.173). The NUB was to be paid a £50,000 
procuration fee but had difficulties in obtaining payment. 

7.223 The evidence concerning the involvement of Mr Smith, Bryans ton and 
the NUB with MOF leads us to conclude that the consideration for the 
provision of finance was a personal participation by Mr Smith in the 
profits of most, if not all, of the transactions that we have described. 

In some instances we believe that this participation was satisfied by means 
of procuration fees and by additional interest payments made to the NUB. 

7 . 224 Much of the evidence that we have is of a general rather than a 
specific nature due to the passage of time and the absence of contemporary 
records. In most instances we have been unable to identify payments of 
profit participation to Mr Smith. For example, Mr Smith told us that the 
profit participation he received from Huerise amounted to £31,000, which 
was paid to him by several cheques; but we have not been able to identify 
those cheques. 

7.225 Within the records of MOF supplied to us we have found payments in 
excess of £230,000 which were made to Mr Smith and his private companies 
and which are described as loan repayments. Without access to the detailed 
records of Mr Smith and his private companies we do not know whether MOF 
described all these payments correctly. 

7.226 A feature of MOF’s business was the large volume of payments that 
was made in cash. We have identified withdrawals described as ’cash' in 
excess of £270,000 from the various MOF accounts at the NUB; and further 
sums were withdrawn from their accounts with other banks. Within MOF's 
records cash payments are usually described either as vacation payments to 
tenants or as commissions on property purchases and sales, although there 
are many instances of cash payments without a description. 

7.227 Mr Smith had lent or committed a major proportion of Bryanston s 
resources to MOF, a customer with whom he was connected by reason of its 
part-ownership by his nephew’s wife. In exchange for providing this 
finance he obtained secret profit shares or cash payments which he either 
kept for himself or in some cases handed over to the NUB if so inclined. 

Mr Smith did this by deliberately concealing the facts from his fellow 
directors, with the exception of Mr Hegard, and from the auditors. 
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7*228 One of the profit shares he had obtained was his interest in BPGL 
and he then sold it to Bryanston, driving an increasingly hard bargain for 
himself and his partner (MOF) as he did so. He then organised the sale of 
the Hampstead Estate into two financial years and thereby took a 
substantial risk on Bryanston* s behalf in order to benefxt himself and hxs 
partner. And, at the end of 1972, he organised the sale of Abbey Road and 
Cannon Lodge to a company controlled by his partner in order to show a 
paper profit, so as to benefit both himself and his partner in connection 
with the issue of additional shares in Bryanston. Mr Smith concealed 
certainly the substance of these transactions from his fellow directors of 
Bryanston other than Mr Hegard and from the auditors and he gave, or caused 
to be given, assurances that the sale to British Freeholds was on arm’s 
length terms; which was quite untrue. 

7.229 We have found it difficult to understand Mr Smith’s motives. After 
all, he owned nearly 60 per cent of Bryanston (see 3.65) and to have 
carried out these transactions for the benefit of the company would have 
benefitted him through its increased profitability and the effect on its 
quoted share price. We have come to the conclusion that it was second 
nature for him to look for a personal cut, perhaps with the idea of 
avoiding taxes but more because he was unable to distinguish between the 
company and himself. 

Role of the board 

7.230 There is very little evidence of supervision and control by the 
full Bryanston board of the lending to MOF and of the provision of 
Bryanston guarantees to support further MOF borrowing. Following the 
start, in November 1971, of the lending of substantial sums to MOF there 
are only two occasions on which the board is recorded as considering loans 
made by the NUB. 

7.231 On 9 February 1972 Mr Dykes and Mr ASW Joseph signed lists of loans 
made by the NUB in the six months to 31 December 1971. The lists show 
loans to Mr O’Farrell totalling £317,000 which include the loan for the 
purchase of British Freeholds and Home Freeholds; the loan for Ashford New 
Town is included under ’Advances to Mr A T Smith and Associated Companies' 

and the loan for Craven Hill Gardens is not wholly identifiable as being 
made to MOF. 
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7.232 On 23 March 1972 Mr Baker and Mr Regard signed lists of loans made 
by the NUB since 1 January 1972 and these included net advances of £596,000 
made to MOF. This was the last board meeting at which such lists of loans 
are recorded as having been presented for approval. It appeared to us, 
when taking the evidence of Mr Dykes and Mr ASW Joseph, that they were 
unaware of the basis or full extent of the financial support subsequently 
provided to MOF by the Bryanston Group. 

7.233 Mr ASW Joseph said in evidence; 

’...It happened that I met this 0’ Farrell. He happened to be 
there and I did not like the cut of his (jib) much. He was not 
anybody that I would have lent money to, if you know what I mean.’ 

We find this statement in marked contrast to the lack of protest by 

Mr ASW Joseph at Bryanston ’s involvement with MOF. 

7.234 Mr Regard told us that the ignorance of the non-executive directors 
was the result of deliberate action by Mr Smith who did not wish to be 
subjected to the control of the whole board so far as the granting of loans 
and overdrafts by the NUB was concerned. Mr Regard also stated that the 
board had tried to call a halt to the lending to MOF; but they were 
overridden by Mr Smith and they accepted his reassurances concerning MOF's 
ability to repay their borrowings. Mr Regard explained to us that while 
Mr Smith would usually discuss with him, as an executive director, any 
proposed lending by the NUB in excess of £10,000, Mr Smith refused to 
discuss the loans to MOF generally. However, Mr Regard said he was able to 
obtain information direct from the books of the NUB. 



7.235 Mr Regard's attitude to the lending to MOF without any formal or 
informal independent supervision is best summarised in one of his answers 
to us: 

’... I thought the whole thing was unsound. I washed my hands of 
it. I was not too concerned about it because in the deal that I 
was quite sure about - that Griffiths Bentley were going to take 
(Bryanston) over - Smith was going to take over all the (MOF) 
debts and so I was not too concerned about their soundness as a 
whole . . . . ’ 



(We describe in paragraph 9.34 the proposed acquisition of Bryanston by 
Griffiths Bentley, one of the terms being that prior to the acquisition 
Mr Smith would personally take over from the NUB its loans to MOF.) 
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7.236 Later in his evidence we questioned Mr Regard about the growth of 
the financial assistance provided to MOF by the Bryanston Group and asked 
him about the reaction of the board: 

Q. Why did not the other directors and yourself call a halt to 
this? 

A. ... We tried to do it but we were overridden usually and 

re-assured and, of course, I think it is quite human that 

when things go well and one makes money out of it, one does 
tend to take a different view than one does when things go 
wrong . 

Q. A cardinal rule of being a finance company or a bank ... is 

that you do not put all your eggs in one basket. £3 million 

was going to ruin Bryanston.... 

A. That was about 27 per cent of the total. I accept that is a 
very high figure but I must also say there were several other 
similar institutions in the same predicament.... I did not 
like the whole thing. As I have explained time and again and 
I will repeat again, I was not too concerned for reasons 
which I accept are not valid but nevertheless they were 
reasons, that there was no danger in it. It was going to be 
taken over. Afterwards, of course, it was too late. One of 
the first things I did when the Griffiths Bentley deal fell 
through was to turn to Smith and say, "How the hell are we 
going to recover some of this money?". Then it was too late. 

Q. If you thought that he was going to walk away with the 

O' Farrell business as a private matter, why did you not get 
him to guarantee it? 

A. Yes, I tried that afterwards but, of course, the writing was 
on the wall then.... I must say, not necessarily me, but the 
members of the board did raise this from time to time. It is 
not something that was not thought about. He always waffled 
away from it. I mean, he is a person who has a way of 
dealing with pressure. 

7.237 We have stated that the Bryanston board meetings authorising the 
various guarantees that were given on behalf of MOF were attended by only 
Mr Smith and Mr Regard (and in one instance by Mr Smith alone) . Mr Smith 
and Mr Regard also approved the NUB borrowings from other banks, some of 
which were used to finance the increase in lending to MOF. 



7.238 In evidence Mr Regard claimed that he had insisted on copies of the 
minutes of such meetings being sent to the non-executive directors . We do 
not accept this. We prefer the evidence of Mr Dykes and Mr ASW Joseph that 
they were unaware of the business that had been transacted. 



7.239 Mr Regard did later admit that he was in some measure responsible 
for the poor controls concerning the giving of guarantees by Bryanston: 
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Q. Your evidence... is that the procedures under which these 

guarantees were given were lax and you permitted them to be 
lax in the sense that you did not really protest too much 
about it. 

A. Yes. I can say, particularly ... with the benefit of 

hindsight, that I permitted it to be lax but I never felt - 
and this goes all through the history of it - that one could 
impose too much formality on this type of business because it 
did not lend itself to it. It was a quick over-the-counter 
money shop. It was the lender of the last resort. It had to 
be by twelve o'clock or you would go bust. 



7 . 240 We asked Mr Regard if he now thought that the amounts borrowed by 
the NUB to relend to, amongst others, MOF should have been notified to the 
whole board and he replied: 

'No, I do not think it matters, the money you take in, if you 

control how you put it out . ' 

7.241 Mr Regard has admitted to us that he knew at the time that Mr Smith 
was receiving a profit share or other pay-off on the MOF transactions. 

Mr Regard does not seem to have benefitted directly, except to a very small 
extent, but there is no doubt that he connived at Mr Smith’s secret shares 
in these deals. Mr Regard did not protest; he did not tell his fellow 
directors; he did not tell the auditors; and he did not resign. We 
conclude that he turned a blind eye to Mr Smith's activities because he was 
getting exceptionally well paid by Mr Smith and Bryanston and was in return 
allowed a free hand in running the industrial division. Mr Regard’s 
explanation to us was that he expected to arrange a takeover of Bryanston 
which would exclude the MOF transactions and therefore he allowed the 
transactions and lendings to continue unchecked. We do not believe him; 
our estimate of Mr Regard is that he is far too shrewd a person to have 
taken the risks involved in such a ’hope for the best’ attitude. 

7.242 Mr Baker, Mr Dykes and Mr ASW Joseph did not know of the secret 
profit shares, but they did know of Mr Smith's relationship to Mrs Morris 
and her partnership in MOF; of the very substantial loans to and guarantees 
for MOF (although not necessarily at the time they were made or given); and 
of Mr Smith's interest in the acquisition of BPGL and the attainment of the 
1972 BPGL profit warranty target of £750,000. We consider that they all 
failed in their duty as directors of a public company to make proper 
enquiry into these matters or to cause others so to do. This failure was 
caused by too ready an acceptance of Mr Smith's assurances and of his 
highly personal ways of conducting business. 
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1 .lk?> As we have shown there was little or no control exercised by the 
board over the amount of money lent to MOF during this period. However, 
the evidence that we have leads us to believe that whilst Mr Smith’s fellow 
directors were not familiar with all the details, they were nevertheless 
aware of MOF and its family connection with Mr Smith and had varying 
degrees of unease at the extent of the Bryanston Group commitment to MOF, 



Role of the secretary 

7.244 Although there are many secretaries of companies, if not many of 
public companies, who do not know the full extent of their responsibil- 
ities, this does not apply to Mr Logan or Mr Fitzhugh, who are chartered 
accountants: they were therefore familiar with the duties and responsi- 
bilities of their position as secretary of Bryanston. We have already 
discussed this aspect at 4.23 and it should be remembered that Mr Logan 
resigned on 1 June 1972. 

7.245 We have some difficulty in assessing whether Mr Fitzhugh actually 
knew about Mr Smith's secret profit shares or whether he just guessed: he 
did know that Mr Michael Morris was constantly transacting business for MOF 
with Mr Smith, of their relationship one with the other and with MOF, and 
of the size of the loans and guarantees on MOF's behalf, 

7.246 There is a conflict of evidence on the matter of circulation of 
board minutes, particularly those of meetings where Mr Smith and Mr Hegard 
met alone. Both Mr Dykes and Mr ASW Joseph have asserted that they were 
never sent copies of minutes and that although some minutes were 
occasionally read out at a subsequent meeting this never included any of 
the two-man board minutes. Mr Fitzhugh, on the other hand, states that 
while he may not have sent the minutes on all occasions he did so 'whenever 
possible' although from time to time he received instructions from Mr Smith 
not to send certain minutes. We have found no written evidence to suggest 
that any minutes were distributed and we reject this evidence of 

Mr Fitzhugh. 

7-247 Mr Fitzhugh did not ensure that the other directors knew of the 
hoard meetings approving the guarantees and attended only by Mr Smith and 
Mr Hegard, where these took place after his appointment in May 1972; he did 
not send copies of board minutes to all directors; he did not Inform the 
directors of the significance of the two-part sale of the Hampstead 
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property although he told us he ’may or may not’ have realised it, as 
plainly he ought to have done; and he did not tell the board that the sale 
of Abbey Road and Cannon Lodge to British Freeholds was a Class IV 
transaction for which notification to the Quotations Department of the 
Stock Exchange was necessary. In all these matters Mr Fitzhugh failed in 
his duty and responsibilities as secretary of Bryanston. This was caused 
by an inability to stand up to Mr Smith. Mr Fitzhugh told us that 
protesting to Mr Smith was futile and that he had wished to resign three 
months after his appointment but had been persuaded to remain by 
Mr Regard’s promise that matters would improve after Mr Regard had taken 
over control. We have sympathy with any person in a subordinate role, as 
Mr Fitzhugh undoubtedly was, when his duty in a professional sense 
conflicts with the wishes of his superiors, in this case his chairman. Too 
much protest or too many difficulties created would probably have cost him 
his job; but we have come to the conclusion that after initial attempts to 
keep Mr Smith on the right track Mr Fitzhugh gave up the unequal struggle 
and thereafter did as he was told. 
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CHAPTER 8 



THE INDUSTRIAL DIVISION 1968-1973 



INTRODUCTION 

8.01 Mr Hegard became a full time executive of the group in 1968 and soon 
took charge of the industrial division. He was keen both to extend his own 
interests and to separate the industrial companies from Bryanston. As a 
consequence there were discussions of proposals from time to time either 
for the sale of Bryanston itself, with it being suggested that Mr Smith 
would retire, or for the sale of the industrial division in return for a 
controlling interest in the acquiring group. Nothing came of these 
discussions but they are indicative of Mr Hegard 's ambitions. This period 
saw the growth in his control over the industrial division. 

8.02 In May 1972 Bryanston bought a large holding in E 6e HP Smith, an 
ailing public company, from Euro Pacific Holdings Corporation of USA (Euro 
Pacific); in the process Mr Hegard took a secret profit of over £150,000. 
The holding in E & HP Smith was enlarged into a controlling interest by 
selling Bryanston Holdings Ltd (BHL) to it in return for shares and E & HP 
Smith was then renamed Amalgamated Industrials Ltd (AIL); this was of 
course a name under which Mr Smith had previously traded (see 3,03). This 
reverse take-over gave the industrial division its own quotation on the 
Stock Exchange; Mr Smith became chairman while Mr Hegard was appointed 
deputy chairman and managing director. 

8.03 Bryanston had earlier acquired a substantial interest in Griffiths 
Bentley & Co Ltd, a small public company, by selling it BHL's subsidiary, 
the Hofman Tool and Engineering Company Ltd (Hofman), in return for 
Griffiths Bentley shares. Mr Hegard became deputy chairman of Griffiths 
Bentley and was instrumental in this company making a series of 
acquisitions in 1971 and 1972. A close relationship existed between 
Griffiths Bentley and Bryanston as a result of Mr Hegard ’s positions and 
this led to adverse press comment and then to a full offer by Griffiths 
Bentley for Bryanston in July 1973. 
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THE EARLY YEARS 



Mr Regard takes charge 

8.04 We have mentioned (3.52) that at the time of flotation the 
industrial division (BHL) had three activities: the extraction of metal 
from slag heaps; the distribution of materials to the engineering industry; 
and the manufacture of precision parts for the electronics industry. 

Mr Regard was already a non-executive director of Bryanston and the 
prospectus observed that it was intended that he would take up full-time 
executive responsibility later in 1968. Mr W Inch was then the managing 
director of BHL. 

8.05 At a BHL meeting in September 1968 it was decided that Mr Inch was 
to have responsibility for the industrial division’s activities north of 
Birmingham and that Mr Regard was to control the companies in the south. 

But Mr Regard soon took a more commanding role. A draft prospectus for an 
intended flotation of BHL (see 8.07) mentioned that it was he who would 
take overall responsibility for commercial and financial policies. There 
was not sufficient room for the two men and Mr Inch's service contract was 
terminated in April 1971: this left Mr Regard in sole charge of the 
industrial division. 

The acquisition of Hofman 

8.06 In February 1969 it was announced that BHL had acquired the whole of 
the issued share capital of Hofman for £235,000 in cash. Hofman carried on 
business as precision engineers and designed and manufactured press tools 
and special purpose machinery for precision parts and fine blank tooling 
for precision pressings. In addition, Hofman was the sole distributor in 
the United Kingdom for the sale of precision equipment manufactured under 
patents held by Feintool AG of Switzerland. The acquisition was formally 
approved by the Bryanston shareholders on 4 August 1969. 

Proposals for flotation and mergers 

8.07 After discussions with Bryanston’ s brokers, Rowe Reeve, it was 
decided in February 1969 that an attempt would be made to float BHL on the 
Stock Exchange as 'Bryanston Industries Ltd’ by an issue of new shares to 
the public. The object was to provide additional working capital and funds 
for further acquisitions. The issue was planned to take place in June 1969 
but a number of technical difficulties arose and Mr Smith became concerned 
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that the proposed issue price was too low. The timetable was delayed and 
eventually the scheme was abandoned. 

8.08 During 1969 and early 1970 Mr Smith and Mr Regard considered several 
possible mergers and acquisitions. In April 1969 they discussed with 

E & HP Smith the possibility of a merger or of BHL acquiring some of E & HP 
Smith’s interests. E & HP Smith were at that time suffering a decline in 
profits and were trying to reorganise and to inject fresh funds. These 
talks lapsed and E & HP Smith went elsewhere: Euro Pacific bought a large 
holding in E & HP Smith in early 1970. 

8.09 In early 1970 discussions took place with Cannon Street Investments 
Ltd for it to buy Mr Smith's shares in Bryanston and to make an offer for 
the remaining shares. Cannon Street were proposing to take over the whole 
group: Mr Smith was to retire and Mr Regard was to become vice-chairman and 
managing director of Cannon Street. In April this deal collapsed and 
almost immediately Mr Regard entered into negotiations with Andrew R 
Findlay of Glasgow Ltd. The stockholding subsidiaries of BHL were to be 
sold to Findlay in consideration for shares in Findlay which would have 
given BHL a majority interest. There was much activity but nothing 
materialised. 

8.10 Mr Regard's appointment as managing director of the industrial 
division caused him to assume day to day control and enabled Mr Smith to 
concentrate upon the development of the banking business. But Mr Regard's 
ambitions extended beyond the industrial companies. In a letter to 

Mr Smith in June 1970 Mr Regard expressed two main concerns. First, he 
believed that he was underemployed and that he could make a more useful 
contribution as managing director of the whole group. Second, he was 
concerned that he would be left with little for himself if Mr Smith sold 
his shares in Bryanston as was contemplated in the deal with Cannon Street. 
Mr Regard therefore sought an option on Mr Smith's shares. Mr Regard was 
looking for a wider role; and Griffiths Bentley gave him the opportunity. 

Griffiths Bentley 

8.11 In March 1970 Griffiths Bentley discussed with Bryanston the 
purchase of the latter's subsidiary Hofman in exchange for shares. The 
proposed terms would have given Bryanston a 40 per cent interest in 
Griffiths Bentley and this was considered sufficient to give control in the 
absence of any other large shareholding. 
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8.12 The final terms were announced on 2 July and gave Bryanston a 37.5 
per cent interest in Griffiths Bentley. The circular to Bryanston 
shareholders stated that the transaction was indicative of the group’s 
future industrial policy of making substantial investments in specialist 
groups with complementary interests rather than owning individual 
companies. As part of the deal Mr Regard was appointed deputy chairman of 
Griffiths Bentley on 27 July 1970. 

8.13 Later in 1970 Mr Regard proposed other acquisitions which would have 
increased Bryanston' s shareholding in Griffiths Bentley but these 
suggestions came to nothing. Bryanston’s initial interest of 37.5 per cent 
enabled it to include a proportion of Griffiths Bentley's profits after the 
date of acquisition in its own accounts for the year ended 31 December 
1970. This was in accordance with the new accounting standard issued by 
the accounting profession in January 1971 by which a company holding more 
than 20 per cent of another could treat that other as an associated 
company . 

8.14 During early 1971 Griffiths Bentley made further acquisitions in 
exchange for its own shares and these had the effect of reducing 
Bryanston 's holding to approximately 16 per cent by the end of July. To 
remedy this in August BHL bought 625,000 shares from Mr Smith and Mr Regard 
personally. This increased the percentage holding to just over 20 per cent 
and enabled Bryanston to continue to treat Griffiths Bentley as an 
associated company in its accounts. 

8.15 In late 1971, however, Griffiths Bentley purchased Britax-Excelsior 
Ltd for a further issue of its own shares. The number of Griffiths Bentley 
shares in issue rose from 15 to 27 million and swamped Bryanston’s holding. 
From that time Griffiths Bentley ceased to be an associated company of 
Bryanston for accounting purposes. 

Disclosure of share dealings 

8.16 The sale of Hofman to Griffiths Bentley and the appointment of 

Mr Regard to the Griffiths Bentley board imposed disclosure requirements on 
Mr Regard and Mr Smith in respect of their Griffiths Bentley shares. They 
were required to disclose their interests in both companies in the circular 
sent to Bryanston' s shareholders and, in addition, Mr Regard was required 
to disclose his holdings in the statutory accounts of Griffiths Bentley 

while he was a director of that company. 
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8.17 In the circular to Bryanston’s shareholders dated 10 July 1970 it 
was disclosed that Mr Smith beneficially owned 49,000 shares in Griffiths 
Bentley and it was also stated that no other Bryans ton director held any 
Griffiths Bentley shares. On the other hand the accounts of Griffiths 
Bentley for the year ended 31 March 1971 disclosed that Mr Hegard was 
interested in 500,000 shares from the date of his appointment, 27 July 
1970, to 31 March 1971. It follows that either Mr Hegard had made large 
purchases in Griffiths Bentley shares between 10 July and 27 July 1970 or 
that he had made inadequate disclosure in the circular. 

8.18 From contemporaneous correspondence it is apparent that 470,000 
shares were acquired jointly by Mr Smith and Mr Hegard before the end of 
July 1970. The majority of the shares were bought by Mr Hegard in the name 
of nominee companies and at a later date transfers were made to apportion 
the shares equally between the two men. The majority of the shares were 
purchased after the date of the circular, 10 July 1970, but two 
acquisitions were made before: 

1. 49,000 shares were acquired by Bathrich Securities, a company 
owned by Mr Smith. This was the shareholding which was 
correctly disclosed in the Hofman circular. 

2. 98,000 shares were acquired by a nominee, Paragold Ltd, 
between 8 April and 7 July 1970. Mr Hegard bore the cost 
personally and although these shares were subsequently 
transferred to Mr Smith as part of the apportionment at the 
time of the Hofman circular they belonged to Mr Hegard and 
ought to have been disclosed. 

8.19 In August 1971 Mr Smith and Mr Hegard sold 625,000 shares in 
Griffiths Bentley to BHL (see 8.14); these consisted of the 470,000 shares 
mentioned above together with 125,000 shares purchased by Mr Hegard through 
a nominee company during the intervening period and with the balance made 
up from purchases in the market. Mr Hegard and Mr Smith were the only 
directors of BHL and no disclosure of the transaction appears to have been 
made to the other directors of Bryanston. No consideration appears to have 
been given to disclosure of the transaction under S.16 (l)(c) of the 
Companies Act 1967 but it may have been thought that the contract was not 
of significance to the company’s business. Equally no consideration 
appears to have been given as to whether the transaction was a Class IV 
transaction under the rules of the Stock Exchange. 
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8.20 Since the shareholding of Mr Regard whitih was mentioned in the 
accounts of Griffiths Bentley for 1971 and 1972 appears to have remained 
constant at 500,000 we think that none of these other transactions was 
disclosed by him. When the documents were put to Mr Regard he was unable 
to comment and asked for time for research. We have since received no 
explanation and this leads us to conclude that he did not disclose his 
correct shareholdings in Griffiths Bentley in either the circular to the 
Bryanston shareholders or in the relevant statutory accounts of Griffiths 
Bentley. 

8.21 Mr Smith’s evidence was that he could not remember the detail and 
that anything to do with Griffiths Bentley was left to Mr Regard. It is 
true that it appears that Mr Regard was in control of the detail but the 
correspondence does show that Mr Smith was kept informed. However,- we do 
not believe that there was any omission of disclosure by him. 

8.22 Although the sale of the shares was neither disclosed to the 
directors of Bryanston nor referred to the Stock Exchange as a Class IV 
transaction, it is right to point out that Bryanston suffered no loss. We 
conclude that Mr Smith and Mr Regard did not purchase the shares with the 
intention of subsequently selling them to Bryanston. That they did so 
subsequently was fortuitous and at the current market price. 

Lion Steel and Bolson 

8.23 In 1970 BHL sold its 80 per cent holding in Excavate & Transport 
Ltd. Mr Smith later became concerned that the profits of BHL would fall as 
a result of the sale of both Hofman and Excavate. Accordingly, he decided 
that two of his private companies. Lion Steel Equipment Ltd and M Bolson & 
Co Ltd (see 3.53), should be acquired by BHL for cash which he agreed to 
keep in his current account at the NUB until 1972. Based upon the 
projected profits of the two companies this enabled the group profits to be 
increased by £45,000 with no comparable costs. 

8.24 This was one of the transactions which was raised by Mr de Vries in 
his circulars attacking Mr Smith (see Chapter 17) and we investigated it in 
detail. Since we are critical of Mr Smith in many other respects it is 
right that we should emphasise here that we found no impropriety of any 
sort. On the contrary, the two companies were profitable and Mr Smith 
could have kept them for himself. That he did not do so was a comment on 
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his tax position 5 it also shows that ha was anxious that Bryans ton should 
be seen to prosper. 

E & HP SMITH 

Background 

8.25 In August 1971 it was decided that a further attempt would be made 
later in the year to float BHL on the Stock Exchange. Price Waterhouse 
were instructed to carry out an investigation of the industrial division as 
at 30 June 1971 and to produce a long form report. The proposed flotation 
was co-ordinated by Seton Trust, in which Mr Regard had acquired a 
controlling interest in August 1970, and in particular by Mr Mar ton, 

Mr Regard's assistant. 

8.26 Griffiths Bentley was considering making a bid for Britax-Excelsior 
and this required the issue of 12 million additional Griffiths Bentley 
shares. We have mentioned that the effect of such a bid was that BHL's 
interest in Griffiths Bentley would fall well below 20 per cent and that 
this would prevent the consolidation of a share of its profits in BHL's and 
therefore Bryans ton's accounts. Various suggestions were made to avoid 
this consequence : the involvement of Bryans ton in the underwriting; the 
participation by Bryanston in the bid for Britax in order to give It a 

25 per cent holding; and also a full takeover of Bryanston by Griffiths 
Bentley. 

8.27 BHL's investment in Griffiths Bentley and Mr Regard's personal 
position were producing difficulties which Mr Regard summarised at a 
meeting with Price Waterhouse in September 1971: 

BHL's investment in Griffiths Bentley was likely to fall 
below 20 per cent; 

the industrial subsidiaries of Bryanston were to some extent 
in competition with Griffiths Bentley; 

Mr Smith had previously expressed a desire to retire but he 
never seemed willing actually to dispose of his interest in 
Bryanston; 

Mr Regard wanted to resign from Bryanston in order to 
concentrate on Griffiths Bentley but this would cause other 
directors to resign and would leave Bryanston in a difficult 
position; 
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- Mr Smith had suggested that he should go on the board of 
Griffiths Bentley but this was not acceptable to its 
directors . 

8.28 Mr Regard decided that these problems would best be resolved by 
Griffiths Bentley making a bid for Bryanston. In October 1971 he wrote a 
letter of intent to Mr Smith: this stated that it was Griffiths Bentley's 
intention within the next three months to make an offer for Bryanston 
shares at lOOp per share. But like so many of the proposals nothing came 
of this. The original plans were for BHL to be floated in November 1971 
but the timing was soon put back to January /February 1972. In January 1972 
it became apparent that further deferment was necessary and that there was 
a probability that the idea would be dropped altogether. 

8.29 Mr Regard told us that the company's advisers had been told that it 

I 

was not acceptable to have Mr Smith as chairman of both Bryanston and BRL 
because of bad publicity which Bryanston had recently received. As a 
result it had proved difficult to obtain the necessary underwriting. This 
situation did not suit Mr Smith and, as Mr Regard said to us, 'in the end 
we went the other route'. This was the acquisition of a block of shares in 
E & RP Smith and the subsequent sale of BRL to that company in return for a 
controlling interest. This reverse takeover gave BHL in effect a separate 
quotation as a subsidiary of E & RP Smith. 

The history of the company 

8.30 E & HP Smith was incorporated in 1936 and shortly after obtained a 
quotation on the London Stock Exchange. By the 1960s it had become a 
holding company whose subsidiaries were engaged in engineering. In 1965 it 
bought Amalgamated Industrials from Mr Smith (see 3.05). However, profits 
had declined in the late sixties and by the end of 1969 there were pressing 
liquidity problems. 

8.31 In 1970 Euro Pacific, a wholly owned subsidiary of the American 
conglomerate Pacific Holding Corporation of the USA, injected £850,000 new 
capital into E & HP Smith and exercised an option to take up further loan 
stock and ordinary shares. New management was introduced and the group was 
reorganised. 
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8.32 In September 1970 E & HP Smith purchased some 30 per cent of tine 
ordinary share capital of Herbert Morris Ltd, crane manufacturers. 

8*33 In 1971 a further programme of rationalisation and disposals tools, 
place but the trading and cash position continued to deteriorate throogli 
the year. 

The initial acquisition 

8.34 In December 1971 Mr Smith met Mr Hewitt, the managing director of 
E & HP Smith, to discuss the purchase of some of E & HP Smith's 
subsidiaries. The two men must also have referred to the shareholding held 
by Euro Pacific because two days later Mr Smith began to raise £800,000 to 
buy this. It was proposed initially that the purchaser would be either 

Mr Smith in his personal capacity or one of his private companies but by 
late January 1972 it had been decided that the acquisition would be ma.de by 
Bryanston. On 9 February 1972 the Bryanston board authorised Mr Smith and 
Mr Regard to proceed. 

8.35 At the end of February Euro Pacific decided against the sale of 
their interest and tried to dispose of E & HP Smith’s investment in Herbert 
Morris instead. The only offer which was received for this investment was 
considered to be too low and in April negotiations were re-opened for the 
sale to Bryanston of Euro Pacific’s interest. There had been a change in 
the management of Pacific Holding Corporation and the new board had ma-de an 
immediate decision to sell their holding in E & HP Smith. 

8.36 On 25 April 1972 it was announced to the press that Pacific Holdings 

Corporation and Bryanston had exchanged contracts: 

' . . .whereby Pacific will sell to Bryanston and to an associate of 
Bryanston, subject to Exchange Control permission, £540,000 
nominal 7 3/4 per cent Convertible Loan Stock 1975 and 2,360,500 
Ordinary shares of 25p each in E & HP Smith Limited for a total 
consideration of £750,000.’ 

The transaction was completed on 12 May. 

The associate 

^•37 It will be noted that the announcement refers to an ’associate ' of 
H^ys-nston. The associate actually acquired 750,000 of the ordinary sh 3 .rres. 
Although the press interpreted the announcement as meaning that Bryanston 
was to acquire the whole of Euro Pacific’s interest, the ’associate’ was 
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not related to Bryanston in any way, apart from combining for the purpose 
of this particular transaction. Our investigations have shown that this 
associate was Banque Cantrade AG, a subsidiary of Union de Banques Suisses, 
and it will be seen that it was a nominee for Mr Hegard, who made a secret 
profit of over £150,000 from the deal. 

8.38 The accepted offer of finance was made by Lloyds Bank on 19 April 
and referred to Bryanston acquiring the whole of Euro Pacific’s interest. 

It is thus apparent that the ’associate’ was only introduced into the deal 
at a very late stage. Indeed, Lloyds Bank continued to believe that 
Bryanston had bought the whole interest until June 1972. 

8.39 Banque Cantrade acquired 750,000 shares at 9p each for a total price 
of £67,500. If the nominal value of £540,000 is attributed to the loan 
stock this is the same price per share as that paid by Bryanston but it 
must be doubtful whether the loan stock was worth its nominal value. Based 
upon a full conversion of the loan stock, the average price per share 
purchased was 18. 6p. It follows that Banque Cantrade bought its shares at 
an advantageous price because it was not required to purchase any of the 
loan stock. On 25 April the middle market price of E & HP Smith shares was 
29p (with a range of 24p to 34p). 

8.40 The shares acquired by Banque Cantrade were transferred into the 
name of Mr Kramer, solicitor for both Bryanston and Mr Smith. Thereafter 
the shares were split into two equal tranches of 375,000. 

8.41 The first tranche was transferred on 31 May 1972 to Hambros Bank 
(Nominees) Ltd for nil consideration, being expressed as a transfer from 
one nominee to another. By August 1972 these shares had been transferred 
to Midland Bank (Threadneedle Street) Nominees Ltd for £149,687.50, repre- 
senting more than 39p per share. Documents show that Griffiths Bentley was 
the purchaser of these shares from Banque Cantrade and that the purchase 
was actually effected in early May 1972. Banque Cantrade had made a profit 
within a few weeks of more than 30p per share on 375,000 ie approximately 
£ 112 , 000 . 

8.42 The second tranche of shares was transferred on 31 May 1972 to 
Midland Bank (Overseas) Nominees Ltd. This was also for nil consideration 
as a transfer from one nominee to another. There is no evidence of any 
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further change of ownership until the autumn of 1974 when the shares were 
sold to Bryanston for nearly 18p per share. This gave Banque Cantrade a 
profit of £33,750. 

8.43 We had evidence which indicated that Mr Hegard was implicated in the 
acquisition of these shares by Banque Cantrade. In particular: 

A memo from Mr Smith to Mr Hegard which informed him that 
Mr Kramer was asking for the stamp duty on the 750,000 shares 
to be paid. 

A payment which was approximately equal to the sale price of 
the first tranche of shares less the cost of both tranches 
was made from the account of Banque Cantrade at Hambros Bank 
to Mr Regard’s mother's account at the NUB. 

8.44 Mr Hegard told us that an associate purchaser had been added because 

of the probability that otherwise Bryanston would have held more than 65 

per cent of E & HP Smith after the sale to it of BHL: this might have led 

to the withdrawal of the E & HP Smith quote on the Stock Exchange. He 

professed to have little recollection of the transactions and clearly 

implied that he had had no personal interest in them. He said: 

'I wanted to spread the shares; that was one thing. So, I 
approached my friends at Banque Cantrade as I have been dealing 
with them for many years and asked if their clients would be 
interested in taking up these shares at what I thought was a 
fairly advantageous price, although no-one could tell at the 
time . ' 

When we asked about the payment to his mother's account, he said: 

'I think that must be a coincidence. I cannot remember what this 
is all about.' 



8.45 Mr Kramer has been legal adviser at times both to Mr Smith and 
Mr Hegard and he told us that on this occasion he acted for Banque 
Cantrade. 

'... I think there were a variety of reasons. I can only speak, 
of course, second-hand on that, because I was not responsible for 
the setting up of this, but I should think one reason was the 
i^^li^S that it was necessary that there should be an outside 
shareholder, apart from Bryanston, in connection with the 
maintenance of the quotation . . . . ' 



8.46 We were not satisfied with the explanations which we had been given 
and we therefore applied to the Court under 8.167(4) of the Companies Act 
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1948 to examine on oath representatives from Hambros Bank and Midland Bank. 
The answers showed that Mr Regard had lied to us. The sale proceeds of the 
second tranche of 375,000 shares (£67,059) were paid to the account of 
Banque Cantrade at the Midland Bank for the benefit of Nearco Anstalt AG; 
this Liechtenstein company was controlled by his mother at the relevant 
time (see below). 

8.47 The proceeds from the first tranche of shares were paid to Hambros 

Bank for the account of Banque Cantrade. The subsequent payment to 

Mrs Hegard cannot be directly linked to these proceeds but we believe that 

Mr Hegard or his mother (and from their financial arrangements the effect 

was the same) received the profits of £112,000 or so. Mr Hegard and his 

mother had a close relationship with Banque Cantrade and we have no 

hesitation in rejecting his evidence. We were unimpressed by the 

submission made to us by Mr Hegard on this point: 

’If Nearco Anstalt AG was one of the original underwriting group 
put together by Banque Cantrade this had nothing to do with me 
personally. Criticism is made later on in your document that I 
have not been "frank" about my relationship with Nearco. Nearco 
never was, and is not to this day, controlled by me, but passed 
from my mother to trustees for my children. No financial Interest 
whatsoever has ever belonged to me.' 

8.48 We conclude that Mr Hegard: 

Made a secret profit of about £150,000 for himself or his 
family out of the E & HP Smith purchase. This profit 
belonged to Bryanston and was concealed from both the Stock 
Exchange and the shareholders of Bryanston. 

Lied to us about his involvement in an attempt to keep his 
profit secret (even after eight years had elapsed). 

The bid for Herbert Morris 

8.49 The purchase of a large Interest in E & HP Smith enabled Bryanston 
to obtain a new base for its industrial interests. This was achieved by 
the sale of BHL to E & HP Smith in consideration of shares. Bryanston 
obtained a controlling interest but E & HP Smith's quotation was retained. 
This manoeuvre was announced when Bryanston bought its interest in 

E & HP Smith and came into effect in December 1972. 

8.50 There were two reasons why E & HP Smith was chosen as the vehicle 
for the reverse take-over. First, E & HP Smith had acquired Amalgamated 
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Industrials from Mr Smith in 1965: he had maintained contact with some of 
the directors and obviously had knowledge of a number of the subsidiary 
companies. Second, E & HP Smith had acquired a 30 per cent holding in 
Herbert Morris. This was of particular interest to Mr Smith and Mr Hegard 
and it was their intention to bid for the remaining shares of Herbert 
Morris as soon as possible. 

8.51 On 28 June 1972 it was announced that E & HP Smith was to bid 95p in 
cash for the outstanding shares in Herbert Morris. This offer was made on 
17 July by Seton Trust on behalf of E & HP Smith and if it had been 
successful finance of over £2 million would have been required: the offer 
document recorded that Seton Trust were satisfied that there were financial 
resources to implement the offer in full. 

8.52 Mr Smith and Mr Hegard had been appointed to the board of Herbert 
Morris on 11 July in furtherance of an agreement by which E & HP Smith were 
entitled to nominate three directors. The other members of the Herbert 
Morris board opposed the bid on the grounds that the price was inadequate. 

8.53 Press comment concentrated upon the conflicting nature of the 
relationships involved. On 19 July 1972 the Financial Times commented: 

' Puzzle this one out 

'Which man is wearing four different hats in the same contested 
bid situation? The answer is, Per Christian Hegard. He is on the 
boards of the bidder (E & HP Smith), the bidder's advisers (Seton 
Trust, where he is chairman), the bidder's main shareholder 
(Bryans ton Finance) and the company being bid for (Herbert 
Morris) . ’ 

8.54 Very few acceptances of the offer were received because the market 
price of the shares rose above the offer price. In August 1972 the offer 
was allowed to lapse . 

The reverse take-over 

8.55 Euro Pacific s directors on the board of E & HP Smith had resigned 
following the sale of their holding to Bryanston. On 12 May 1972 Mr Smith 
and Mr Hegard were appointed directors of E & HP Smith with Mr Smith 
becoming chairman and Mr Hegard deputy chairman. The other directors were 
Mr Hewitt and Mr Woollett. On 15 May the board discussed the acquisition 
of BHL. It was then announced that agreement had been reached in principle 
and a temporary suspension of the quotation of E & HP Smith was requested. 
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8.56 It had been intended to apply for a requotation before the end of 
September but it soon became apparent that the requotation would have to be 
postponed until October at the earliest. Further delay was caused when the 
Quotations Department of the Stock Exchange decided that because of the 
changes which had taken place in E & HP Smith during 1971 and 1972 an 
accountants’ report on the last five years would have to be included in the 
proposed prospectus . The Quotations Department subsequently agreed to 
accept a report covering the four and a quarter years to 30 June 1972. 

8.57 The original plan had been that the consideration would be 
convertible second debenture stock to the value of £2,475,000. In October 
it was decided that this would be changed from debenture stock to 

’B’ ordinary shares, the effect of which was to increase the net tangible 
assets of E fit HP Smith. The cause of the problem was that E fit HP Smith was 
paying £2,475,000 for a group of companies with net tangible assets of less 
than £350,000. 

8.58 The ’B’ ordinary shares were non-voting but were convertible into 
’A’ ordinary shares with voting rights after the expiry of one year from 
their issue. The ability to convert the ’B' ordinary shares into voting 
shares meant that Bryans ton could obtain control of E St HP Smith and it 
became necessary to consider whether Rule 35 of the City Code on Takeovers 
and Mergers applied. This required that apart from cases which had been 
specifically approved by the Takeover Panel any person who acquired more 
than 40 per cent of the voting rights attributable to the share capital of 
a company had to extend an unconditional offer to the holders of the 
remaining shares. Griffiths Bentley owned some 13.5 per cent of E. fit HP 
Smith and Bryanston's advisers were concerned that Bryanston and Griffiths 
Bentley might be considered to be ’acting in concert' and that because 
their joint holdings in E fit HP Smith exceeded 40 per cent an offer to the 
other shareholders would be required under Rule 35. 

8.59 It is evident that the Takeover Panel found the mixture of the 
convertible ’B’ ordinary shares and of the relationship of Bryanston and 
Griffiths Bentley unusual and difficult. The Panel decided to waive Rule 
35 on the grounds that if the shareholders of E fit HP Smith accepted the 
issue of the 'B’ shares to Bryanston they were agreeing to Bryanston (but 
no one else) being able to acquire control on conversion of the shares. 

The final ruling was that the Panel would assume that Bryanston and 
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Griffiths Bentley were not acting in concert and no offer under Rule 35 
would be required so long as neither company voted at the Extraordinary 
General Meeting of E & HP Smith's shareholders. Both Griffiths Bentley and 
Bryans ton accepted this condition. In addition, Mr Smith as chairman of 
Bryanston wrote to the Quotations Department of the Stock Exchange on 
27 November 1972; 

’We hereby undertake to consult the Department if as a result of 
any of the conversions or any other issue Bryanston Finance will 
become beneficially interested in 65 per cent or more of the 
voting capital of E & HP Smith Ltd.' 

8.60 The transaction was approved by Bryanston' s shareholders at an 
Extraordinary General Meeting on 4 December 1972 and by the shareholders of 
E & HP Smith at a similar meeting on the following day. Bryanston and 
Griffiths Bentley abstained from voting at the second meeting. It was then 
also resolved that the name of the company be changed from E & HP Smith to 
Amalgamated Industrials Ltd, referred to in this report as AIL. BHL had 
been absorbed and was no longer of importance as the industrial holding 
company . 

8.61 As was the case in many deals involving Mr Smith and Mr Regard the 
relationships between bidder and vendor and their advisers were compli- 
cated. Mr Smith and Mr Regard were directors of both Bryanston and E & HP 
Smith; Mr Hegard was also the effective managing director of BHL, E & H P 
Smith and Griffiths Bentley; Seton Trust, of which Mr Hegard was the 
majority shareholder and chairman, was the adviser to E & HP Smith; and 
Rowe Rudd, in which Mr Hegard had become a limited partner, were the 
advisers to Bryanston. Most of this information was contained in the 
public documents but Mr Regard's financial interests in Seton Trust and 
Rowe Rudd were not disclosed. 

8.62 Mr Smith and Mr Hegard were in control of both Bryanston, the 
vendors, and of E & HP Smith, the purchasers, and this leads to the 
question as to whether a fair price was paid. E & HP Smith was in a poor 
financial position in early 1972 with no prospect of early profits. The 
decision by Euro Pacific to withdraw its support left the company with no 
viable future if Bryanston had not been willing to introduce funds. 

Mr Woollett explained that he considered the company then to have been 
virtually worthless. He continued: 
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To this day, I do not understand why (Mr Smith) did it. If 

he kept that company (BHL) he could have sold it on the market for 

£4 or £5 million within two years on a straightforward P/E basis. 
Tremendous goodwill in the balance sheet. Not much in assets, but 
the earning power, tremendous.' 

8.63 We do not consider that the price was as generous as Mr Woollett 
believed but we certainly think that the terms of the sale were not of 
particular disadvantage to the other shareholders in E & H P Smith. It is 
true that they had been unable to dispose of their shares during the period 
of the suspension of the (Quotation and that subsequently the market in the 
shares was considerably restricted by Bryans ton’s large shareholding. 
Nevertheless, without the intervention of Bryanston, the future for E & HP 
Smith was bleak. We have said that Mr Smith had kept in touch with the 

E & HP Smith board since his sale to them of part of his industrial 
interests in 1965. We do not doubt that among his reasons for again 

becoming involved were that he had a soft spot for the company and that he 

regarded it as being undervalued. 

INCREASING INVOLVEMENT WITH GRIFFITHS BENTLEY 

Griffiths Bentley tries to take a bigger stake in AIL 

8.64 In October 1971 Mr Regard had informed Mr Smith that Griffiths 
Bentley Intended to make a bid for Bryanston. No offer materialised and 
during the months following the requotation of AIL the involvement of 
Griffiths Bentley, Bryanston and AIL with each other increased. 

8.65 On 19 December 1972 Bryanston agreed to sell 2.8 million 'B' 
ordinary shares in AIL to Griffiths Bentley for a price of £700,000 which 
was to be paid upon completion. In fact Griffiths Bentley had already paid 
£700,000 to Bryanston a few days before, with there being no record of any 
arrangement for interest. Draft circulars to the companies' shareholders 
were prepared but delays arose because Mr Regard was abroad and because 
difficulties were again encountered with the Takeover Panel as to whether 
Bryanston and Griffiths Bentley were acting in concert. Mr Rudd was 
concerned that no public announcement of the transaction had been made and 
in February 1973 it was decided to cancel the contract and to start again. 

8.66 The Takeover Panel was then asked if its previous ruling (see 8.59) 
to the effect that Griffiths Bentley and Bryanston were not acting in 
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concert would be changed if Griffiths Bentley were to buy AIL shares from 
Bryanston and in the market in order to increase its holding up to 40 per 
cent. Once again the Panel found the position complicated and wanted to 
understand the intentions of the parties before taking any decision. Both 
Bryanston and Griffiths Bentley wished to consolidate their investment in 
AIL on an associated company basis but to effect this they would each 
require a holding in excess of 20 per cent; if Rule 35 applied, an offer 
for the outstanding shares then would be required. The Panel considered 
that there were too many coinciding factors for it to come to any 
conclusion other than that Bryanston and Griffiths Bentley were acting in 
concert. Nevertheless it agreed to waive Rule 35 so far as the two 
companies were concerned provided that they first cleared with the Panel 
the manner in which they intended to exercise their voting rights at any 
extraordinary general meeting of AIL. The Panel accordingly agreed to the 
sale of the 2.8 million shares. 

8.67 A new contract for the sale was signed on 19 April 1973 and an 
announcement was made to the Stock Exchange, which decided that each 
company should send a circular to their respective shareholders. 

Griffiths Bentley tries to take a stake in Bryanston 

8.68 During the first months of 1973 negotiations were also taking place 
for Griffiths Bentley to sell Weldings & Fabrications (Holdings) Ltd to 
Bryanston. A report was produced by Price Waterhouse and in his covering 
letter to Mr Smith Mr Cherry queried the logic of the transactions from 
Bryanston s viewpoint. The acquisition was contrary to Bryanston’ s 
declared policy as set out in its circular to shareholders on 10 November 
1972 on the sale of BHL to E & HP Smith as part of the reverse takeover: 

The purpose of the sale is to enable your Company to concentrate 
in future on the financial, banking and property aspects of its 
business whilst, at the same time, retaining its industrial 

interest by means of a substantial ihvestment in a publicly quoted 
company. ’ ^ 



8.69 Three properties were also to be sold by Griffiths Bentley and the 
total price was to be over one million Bryanston shares. Contracts were 
exchanged in April 1973 and were conditional on approval by the share- 
holders of each company. A second circular to shareholders was therefore 
required and it was decided that both this transaction and the sale of the 

2.8 million 'B' ordinary shares In AIL should be set out in the same 
document . 
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8.70 Press announcements were made of the two transactions on 18 and 19 
April 1973. The reaction was unfavourable. The Sunday Telegraph 
commented : 

'What shareholders are finding hard to understand is the logic 
behind these moves. Why should Griffiths Bentley, with major 
interests in car safety seat belt manufacturing... want a stake in 
Bryanston or wish to buy into Amalgamated Industrials?' 

After detailing Mr Regard's positions the article continued: 

'In view of the fact that he also sits on the board of the 
company's advisers Seton Trust, a little unscrambling of his 
interests might not go amiss. It's all very confusing but until 
GB's philosophy becomes clearer the shares are best left alone.' 



8.71 The adverse press comment caused Mr Regard to consider again a full 
bid by Griffiths Bentley for Bryanston. This will be discussed in Chapter 9. 
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CHAPTER 9 



THE SUMMER OF 1973 



THE 1972 ACCOUNTS 

9.01 The accounts of Bryanston for the year 1972 were presented in draft 

to the board on 9 May 1973 and signed without qualification by Price 

Waterhouse on 4 June. They showed a dramatic change from the 1971 figures. 

Profits had more than doubled. A special table of ’Financial Highlights’ 

was placed at the beginning of the Annual Report to shareholders to 

emphasise the good news : 

PROFIT AND DIVIDENDS 
(£’000 where appropriate) 



(an increase of 121%) 

PROFIT AVAILABLE FOR ORDINARY SHAREHOLDERS 952 405 

(an increase of 135%) 

EARNINGS PER ORDINARY SHARE 15.55p 8.46p 

(an increase of 84%) 

9.02 A dividend of the equivalent of 2.915p per share was paid, the 
maximum permissible under legislation then in force, and it was stated that 
a higher figure would otherwise have been recommended in view of the very 
satisfactory results. 

9.03 The consolidated balance sheet showed that loans to customers had 
undergone a similarly dramatic increase, almost doubling during 1972, and 
had been covered for the most part not by additional deposits from the 
public but by a threefold increase in short-term borrowing and a fivefold 
increase in overdrafts with banks: 



1972 



1971 



PROFIT BEFORE TAX 



1,574 712 



1972 



1971 



£'000 £’000 



CURRENT ASSETS 

Loans and advances to customers 
CURRENT LIABILITIES 



8,439 4,389 



Customers’ current, deposit and 



other accounts 
Short-term loans 
Bank overdrafts 



3,542 2,714 
1,944 613 
3,160 601 
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9.04 This reflected an unstated policy of making short-term borrowings in 
order to make loans for property dealing; we have already discussed the 
nature and size of the loans to the Morris 0’ Farrell group (MOF) in 
Chapter 7. So far as the guarantees for MOF were concerned, the 
industrious reader who persisted as far as Note 20 to the accounts would 
have discovered the following entry: 

'20 CONTINGENT LIABILITIES 

There are contingent liabilities in respect of guarantees 
amounting to £2,967,000 (1971-£267 ,000) for the group and 
£2,800,000 (I971-£100, 000) for the holding company. The company 
has also guaranteed bank overdrafts and other liabilities of 
certain subsidiaries amounting to £1,690,000 (1971-£650,000) . ' 



9.05 No director or shareholder appears to have queried these remarkable 
figures, which reflected the guarantees mentioned at 7.203. 



9.06 Note 11 to the accounts, which did attract attention at the Annual 
General Meeting, read: 

'll PRINCIPAL SHAREHOLDER 

The balances with the principal shareholder are made up as 
follows :- 





1972 


1971 




£'000 


£'000 


Interest free advances from Mr A T Smith 
and companies under his control 
Advances to Mr A T Smith and companies 


1,712 


1,254 


under his control 


1,605 


1,097 




107 


157 



Interest charged in 1972 in respect of advances to Mr A T Smith 
and companies under his control totalled £48,000 (1971— £ nil), 
Including £32,000 relating to prior years.' 



9.07 Mr Hegard had discussed the draft accounts with Mr Cherry of Price 
Waterhouse on 10 May but the points raised by him were rather different. 
Mr Cherry noted: 

'By way of background it has to be borne in mind that Hegard is 
contemplating making a bid on behalf of Griffiths Bentley for 
Bryanston, so that on the one hand A T Smith is keen to have a 
good year for (1972) and on the other Hegard wants to make sure 
there have been no injections of profits or other adjustments to 
make the year's results artificially high.' 



9.08 Mr Regard’s queries fell into three categories: management fees paid 
by Mr Smith's private companies, procuration fees, and the provision for 
bad and doubtful debts. Mr Smith gave the auditors assurances which 

j[^gf them (see 14.19) and the audited accounts were duly published. 
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THE 1973 AGM 



9.09 The annual report and accounts were published on 11 June 1973 and 
presented to the fifth Annual General Meeting of Bryans ton held on 5 July. 
It would have been a routine affair had it not been for the fact that Lord 
Carbery and Mr de Vries, two dissident shareholders, were involved in 
litigation against Mr Smith (see Chapter 17). They sought to continue 
their warfare by exercising their rights as shareholders and asking 
questions at the meeting such as might embarrass Mr Smith, particularly on 
the subject of the balances of Mr Smith and his companies with the Group. 

9.10 Lord Carbery and Mr de Vries had since February 1971 been subject to 
a High Court injunction in wide terms restraining them from making public 
allegations against Mr Smith. This did not prevent them from asking 
factual questions at the AGM, but it did place them in danger of committal 
for contempt of court if they coupled the questions with hostile comment or 
sought to malign Mr Smith at or after the meeting. Accordingly on 26 June 
Lord Carbery 's solicitors took out a summons in the High Court which was 
duly served on the company and on Mr Smith, seeking leave to ask two 
specific questions at the AGM ’and any supplemental question arising out of 
the answers thereto, and to draw the matter to the attention of the 
Department of Trade and Industry in the event that the answers to those 
questions are unsatisfactory' . 



9.11 The two questions were as follows: 

'1. Note 11 of the Report and Accounts of the Company for the 
year 1972 indicates very substantial advances to and from 
Mr AT Smith and the companies under his control. Having regard to 
the size of the figures involved, 

(a) Is Mr AT Smith in fact using the facilities of this company 
or its subsidiaries for carrying out personal financial 
transactions? 

(b) Is there documentary confirmation that advances to and from 
(Mr Smith) may be set off against each other in the event of 
failure of companies receiving money to meet their 
obligations? 

(c) What securities has the company given or received for such 
advances? 

’2. Mr Hegard... divested himself of 22,487 shares held by him in 
Bryanston Finance Limited between the 1st January 1972 and the 
31st December 1972 leaving him with only one share. Are there any 
circumstances surrounding his disposal which ought to be revealed 
to the shareholders bearing in mind Mr Hegard 's continuance as a 
director? ’ 
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9.12 The second of Lord Carbery’s questions presented no difficulty. As 
Mr Smith duly stated at the AGM, ’Mr Hegard (and his company Griffiths 
Bentley) has made a bid for Bryanston Finance so in the interests of all 
concerned he sold his shares so that he should not be shot at if he makes a 
large profit when the deal goes through’ . The first question - really a 
series of three questions - was far more problematical. Leading counsel 
was briefed for the summons and on 28 June, the day before the hearing, a 
letter from Mr Smith was delivered to Price Waterhouse asking for answers 
to questions 1(a) and 1(b). 



9.13 Later that day Mr Cherry gave his firm’s reply to the whole of 

question 1 in measured terms: 

’(a) Since Bryanston Finance Ltd became a public company, 

Mr AT Smith has had substantial sums on loan or deposit account 
with its subsidiary. National Union Bank, on which no interest has 
been payable by the Bank. Certain of Mr Smith’s companies have 
obtained loans or overdrafts from the Bank; whenever these loans 
have exceeded the loans or deposits to the Bank interest has been 
charged at commercial rates. On balance Bryanston has obtained 
substantial benefit from the use of interest free funds. 

(b) There is no documentary confirmation of any legal right of 
set-off between the various balances owing to and from companies 
under the personal control of Mr AT Smith. 

(c) No legal security has been given or received in respect of 
advances to and from companies under the control of Mr AT Smith. 
The collectability of amounts due to Bryanston or its subsidiaries 
is considered in the same way as advances to other customers.’ 



9.14 Lord Carbery had not asked in so many words whether Mr Smith had 
been borrowing personally from the NUB. He assumed, no doubt, that 

Mr Smith had, in view of the reference in note 11 to the accounts to 
’advances to Mr AT Smith and companies under his control’. The 
significance of note 11 in this respect was not lost on counsel for 
Bryanston, who had been told by Mr Smith that the amount shown as due from 
’Mr Smith and companies under his control’ included no amounts due 
personally from Mr Smith. He was concerned' that the accounts implied that 
the company was lending money to its chairman in breach of S.190 of the 
Companies Act 1948* 

9.15 Mr Smith, sensing danger, asked Price Waterhouse to swear an 
affidavit for use at the hearing to the effect that he had never borrowed 
personally from the NUB. Mr Davis, the manager who had worked on the 1972 
accounts, recorded what followed in a memorandum to Mr Ainger: 
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’On Friday morning I checked the details with the working papers 
of the NUB (there are no balances with companies in the group 
other than NUB) and it is far from clear that the amount shown as 
due from ATS and his companies is entirely from his companies and 
contains no element of personal advances to him. There is, 
however, some uncertainty because a number of accounts in the NUB 
ledger are headed "ATS re Anthony Properties" and similar and it 
is not clear whether the legal relationship is between the NUB and 
the named company or between NUB and ATS. There are also a number 
of accounts in the A T Smith section of the ledger with 
individuals rather than companies . ’ 



9.16 Since neither Mr Cherry nor Mr Ainger was available, Mr Davis and 
Mr Bayliss (a partner in Price Waterhouse) attended the Royal Courts of 
Justice where they and Mr Smith consulted with counsel who, according to 
Price Waterhouse, 'applied considerable pressure to get us to swear the 
affidavit’. They declined to swear any affidavit without doing further 
research to clarify the position. In the words of Mr Davis’s memorandum, 
’it was finally decided that ATS himself would swear an affidavit’. 

A draft was prepared and shown to Messrs Davis and Bayliss who then left, 
asking to be sent a copy of the final version of the affidavit. The draft 
was amended later in the day. The version finally sworn by Mr Smith was as 
follows (the emphasis is ours): 

’1. I am (the Third Plaintiff in this case) and the facts deposed 
to herein are true to my knowledge. 

2. I am not, nor have I been, at any time since my acquisition 
of the majority shareholding of (the NUB), the Second-named 
Plaintiff herein, in 1960 personally indebted to nor have I 
borrowed any money from the said Bank. I have not either 
borrowed any sum of money personally from nor am I or have I 
been indebted to the First-named Plaintiff (Bryanston) .... 

3. Note 11 in the Consolidated Report and Accounts of the 
First-named Plaintiffs for the year 1972 refers and was 
intended to refer to advances to companies under my personal 
control in respect of which advances I have undertaken to 
indemnify the Second-named Plaintiffs in case of need. 

1 Ti^ake this affidavit after consultation with the auditors of 
the First and Second-named Plaintiffs who reported on the 
Accounts in question.’ 



9 . 17 Lord Carbery s summons was dismissed with costs . The judge advised 
him that he could attend the AGM and ask his questions, but he remained 
bound by the injunction not to make public statements maligning Mr Smith or 
the company. There is no record of the hearing but we suspect that the 
judge regarded the summons as unnecessary so far as the asking of specified 
questions was concerned and was unwilling to give Lord Carbery a free hand 
to ask unspecified ’supplementary’ questions. Counsel for Bryanston was 
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not called upon to argue and Mr Smith’s affidavit did not have to be put 
before the judge. Nonetheless, Mr Smith had sworn that its contents were 
true, and Price Waterhouse had raised no objections to his stating that 
they had been consulted. 

9.18 Paragraph 2 of the affidavit was not true. In March 1972 the NUB 
had lent £622,000 to Messrs Smith, 0’ Farrell and Barrymore, as partners, to 
finance their acquisition of The Links Warehouse Group Ltd (later known as 
Land Value Ltd — see 7.157 above). £350,000 had been lent by the Bank of 
Scotland to the NUB in connection with the acquisition and the loan had 
been guaranteed by Mr Smith. He told us in evidence that he had a 
one-third interest in Links Warehouse, but added that he did not run the 
business and that the loan should have been described as a Land Value 
account or an 0’ Farrell account. 



9.19 The Links Warehouse loan was a substantial and comparatively recent 
transaction. We do not think that Mr Smith deliberately perjured himself 
when he swore that he had never borrowed from the NUB (which borrowing he 
now admits : see 6.78) but we take the view that he was reckless in so 
doing. As for the reference to consultation with Price Waterhouse, which 
was in the draft shown to them, this was intended to convey the impression 
that they concurred in Mr Smith's statements without their having to say 
so; although Mr Smith and his legal advisers were primarily responsible for 
including the reference in the affidavit, we feel that Price Waterhouse 
should have protested at the use of their name to lend credence to a 
statement which they had wisely refused to make themselves. Price 
Waterhouse have submitted to us: 

'Neither Mr Bayliss nor Mr Davis can now recollect the extent to 
which they were involved in a discussion of the wording of 
Mr Smith's affidavit. This is not surprising because the main 
matter of contention was whether or not Price Waterhouse should 
sign an affidavit, and this had been resolved after heated 
discussion. However, it is probable that any protest about the 
use of the words "after consultation with the auditors" would have 
been brushed aside by Mr Muir Hunter (leading counsel for 
Bryanston) on the grounds that it was a true statement and that 
Mr Smith was in a better position to sign his affidavit after 
having the benefit of a discussion with Price Waterhouse. 

'We also draw attention to the fact that Mr Davis asked to be 
given a copy of the affidavit as finally sworn by Mr Smith. It is 
clear that the final wording had not been agreed when the Price 
Waterhouse representatives left the meeting. Mr Davis was 
informed later the same day that Mr Smith's affidavit had not been 
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produced in Court and further consideration of the matter when 
Mr Ainger returned to the office the following Monday was 
therefore not necessary.* 



9.20 Despite the fact that Lord Carbery*s summons had been dismissed, 

Mr Davis anticipated - correctly - that he would ask his questions anyway 
at the ACM the following week. As the partner responsible for the audit of 
the 1972 accounts, Mr Ainger was to attend as a matter of routine and be 
available to answer questions. He decided that it would be desirable to 
obtain a letter from Mr Smith confirming a right of set-off between the 
various balances, but noted: 

'Whilst I agree that we should obtain it, a confirmation of set- 
off from ATS would have little legal worth unless all companies, 
individuals and organisations were formally joined in it.* 



9.21 On 4 July Mr Smith duly wrote Price Waterhouse a formal letter 
confirming 

'...that for all companies in the group there is a right of set-off 
between advances from myself and companies under my personal control 
and advances to me and companies under my personal control. I further 
confirm that I have agreed to indemnify the group in respect of any 
losses which may arise on advances to companies under (my) personal 
control. * 



9.22 The use of the phrase 'advances to me* is curious in view of 

Mr Smith's repeated assertions, including an affidavit, to the effect that 
there were no such advances. 



9.23 The AGM was duly held on 5 July 1973. Few shareholders attended and 
the only dissidents were Lord Carbery and Mr de Vries. Lord Carbery's 
summons had of course given the company and the auditors notice of the 
specific questions he intended to ask. When question 1 was asked (as set 
out at 9.11 above) Mr Ainger was called on by Mr Smith to reply. His 
answer was as follows: 



'pe answer is that the position is a net credit: in other words, 
the advances to the Company exceeds the advances by the Company. 
This has been the case for a great number of years and indeed on 
occasions in the past it did considerably excLd the advaLes. It 
should be explained that so far as advances to Mr Smith personally 

although it is recorded in the books of the Company 
and the accounts of the Company in this manner, we understand that 
the advances have been used by the Companies rather than by 
individuals . 
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'It should be made clear, too, that on the occasion when the 
advances exceeded the advances from , interest was charged at 
commercial rates . ' 



9.24 Price Waterhouse have told us that: 

'Mr Ainger deliberately used the expression "we understand” in 
connection with the reference to the finances having been used by 
the companies rather than individuals, since this is an expression 
which we customarily use when reporting information which we 
believe to be true but which we have not ourselves confirmed.' 

Price Waterhouse have further submitted: 

'The words which the Inspectors complain about were supplementary 
to the main substance of Mr Ainger 's reply and conveyed 
information which he had no reason to believe was not true .... 

The words "we understand" are not an obscure formula, but plain 
words frequently used in the way in which Mr Ainger used them; we 
continue to believe that they were entirely adequate to convey the 
degree of Mr Ainger 's knowledge to his listeners. 

'We remain strongly of the view that Mr Ainger 's reply to Lord 
Carbery's question was perfectly reasonable...' 



9.25 We do not believe that in the circumstances, with the uncertainty 
which Price Waterhouse felt as to the precise position, Mr Ainger should 
have answered the question in that way. Mr Smith had in fact borrowed 
money from the NUB (7.157), although we accept that Price Waterhouse were 
uncertain as to the facts of the matter. 



9.26 The second part of Lord Carbery's question, about the right of 

set-off, was answered by Mr Ainger as follows: 

'So far as the answer to question (b) is concerned, there is 
documentary confirmation of the set-off of these arrangements. 



9.27 Indeed there was, in a letter written only the day before by 
Mr Smith (9.21). As Mr Cherry (who did not attend) noted in a memorandum 

to Mr Ainger written the day after the AGM: 

'Although we had letters of set-off in one or two instances there 
has not been a general practice to obtain them. The difficulty 
always is to make sure that the letters of set-off are legally 
enforceable. It is no good just getting a minute of Bryanston 
recording the willingness to offset accounts or for ATS to send us 
a letter. If we are relying on a letter of set-off we need to use 
a standard form similar to that in use by other banks or to get 
legal advice.' 
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9.28 So not only had the ’documentary confirmation of set-off » been 
provided at the very last moment but it was probably ineffective as well. 
Once again we do not believe Mr Ainger should have answered the question as 
he did. 

9.29 We recognise that Lord Carbery and Mr de Vries were a nuisance, and 
Price Waterhouse informed us that Mr Ainger believed them to be motivated 
by a desire for revenge on Mr Smith personally. Mr Ainger may very well 
have formed that view and no doubt it was reinforced three months later 
when he was called as an unwilling witness by Mr de Vries in a court action 
against Bryanston and Mr Smith. Nevertheless Lord Carbery and Mr de Vries 
were shareholders and were entitled, if Mr Ainger consented to answer at 
the AGM questions passed to him by Mr Smith, to a proper explanation of the 
facts by Price Waterhouse and not to answers which gave less than the full 
picture. Bearing in mind that Price Waterhouse had advance warning of the 
precise questions that were to be asked, it is to be regretted that the 
replies conveyed an impression of certainty where uncertainty existed. 

9.30 When Mr Ainger had finished speaking Lord Carbery attempted to point 
out the discrepancies between his answers and the contents of Mr Smith’s 
affidavit. He was cut short by Mr Smith: 

’Mr Smith: I have objection. You must limit yourself entirely to 

those questions. You have been answered and I have nothing more 
to say to you. 

Lord Carbery: I don’t agree because... 

Mr Smith: Would you kindly sit down. There is nothing more to say 
to you. 

Lord Carbery: No, I am going to read out what you state here-.. 

Mr Smith: Would you kindly sit down or otherwise I will have to 
ask for you to be removed . ’ 

9.31 After the latter threat had been repeated three times Lord Carbery 
abandoned the attempt and the AGM proceeded. 

9.32 Mr Smith s ruling from the chair, if one can call it that, was 
wrong. Lord Carbery was not precluded from asking further questions; he 
was simply subject to an injunction not to make public allegations against 
Mr Smith. To have asked Mr Ainger, for example, whether or not he could 
confirm the statements in Mr Smith's affidavit could hardly have been held 
to be in breach of the injunction. Mr Smith, as a layman, may well have 
misapprehended the legal position. 
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9.33 The efforts of Lord Carbery brought into the open for the first time 
the lack of any clear distinction between the finances of Mr Smith, his 
private companies and the public group. This topic was not, however, dwelt 
upon by anyone in the following weeks which were taken up by the Griffiths 
Bentley bid for Bryanston. 



THE GRIFFITHS BENTLEY BID FOR BRYANSTON 

9.34 We noted in the last chapter Mr Regard’s attempts to bring Griffiths 
Bentley and Bryanston closer together. His evidence to us was that during 
this period he devoted the greater part of his time in the United Kingdom 
to Griffiths Bentley: 

'At that time the whole of Bryanston was pretty small beer to me. 

I was in a very big way of business and the time I spent on the 

industrial side of Bryanston was maybe half an hour per week 

In fact the industrial side was really run by my personal 
assistant at that time (Mr Marton) . ' 

He added that he spent even less time on the affairs of the NUB. 



9.35 After a discussion with Mr Buckley of Slater Walker Mr Rudd wrote on 

15 May to Mr Regard to report Mr Buckley's advice: 

'...he takes the view that Griffiths Bentley should be the one 
vehicle that you are identified with. Either GB embraces the 
other companies or it should be disentangled from them as far as 
possible. He is inherently sceptical of anybody’s capacity to do 
a deal with ATS. 

' . . .he agrees that we should abandon the two subsidiary deals in 
the event of ATS turning us down.' 



9.36 It had for some time been apparent to Mr Regard that the logical 
conclusion of his dual roles in Griffiths Bentley and Bryanston, and of the 
mutual involvement of the two companies, was for him to attempt to merge 
the two companies into one. He told us that he had agreed this in 
principle with Mr Smith at a meeting in Italy in March 1972. He therefore 
set in train during May 1973 negotiations for a full bid by Griffiths 
Bentley for Bryanston. There was no official announcement for several 
weeks . 



9.37 On 9 June The Birmingham Post criticised the delay and added: 

'The odd thing is that the whole exercise could prove academic 
because (a) GB's shareholders are furious at having been left so 
long in the dark, and are quite likely to vote against merging 
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with Bryans ton, and (b) if someone not connected with GB or 
Bryanston were to put in a reasonable bid there cannot be much 
doubt that GB’s shareholders would accept it with relief.' 

9.38 On 18 June it was announced that terms had been agreed for a merger 
of Bryanston with Griffiths Bentley. 

The terms of the agreement 

9.39 Griffiths Bentley had entered into an agreement with Mr Smith and 
his associates (being the trustees of his family trust) to purchase from 
them 4,174,508 ordinary shares of Bryanston on the following terms: 

Mr Smith - 16 Griffiths Bentley shares plus 350p in cash for every 
5 Bryanston shares 

Mr Smith's associates - 11 Griffiths Bentley shares plus 210p in 
cash for every 3 Bryanston shares 

9.40 Griffiths Bentley also undertook to make an offer for the remaining 
issued ordinary share capital of Bryanston on the terms of 21 Griffiths 
Bentley shares, or 11 Griffiths Bentley shares plus 210p in cash, for every 
three Bryanston shares. Taking Griffiths Bentley shares at 22p these 
alternatives valued each Bryanston share at 154p and 150p respectively. 

9.41 Mr Smith told us that this was the only offer for his shares in 

Bryanston, during its period as a public company, which he ever seriously 
considered. 

9.42 The formal offer document set out the reasons for the offer and the 
intentions of Griffiths Bentley. Bryans ton's controlling interest in AIL 
was of particular interest and it was planned to form a closer association 
between All's business in the distribution of industrial fasteners and the 

industrial fastener manufacturing and distribution activities of Griffiths 
Bentley. 

9.43 Although it was stated to be the intention of Griffiths Bentley to 
'continue to manage and expand' the activities of the NUB and BPGL, it was 
not expected that the financial and property divisions would play a 
continuing role in the new group. 'Any suitable opportunity for GB to 
dispose of them would accordingly be seriously considered by the Board of 
GB.' Mr Smith indicated that he intended to resign from the boards of 
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Bryanston and all its subsidiaries; he would not join the Griffiths Bentley 
board, although Mr Baker was to be appointed in a non-executive capacity. 

Mr Smith and his family trustees undertook to retain for three years 
’substantially all’ the 13 million Griffiths Bentley shares which they 
would acquire. Griffiths Bentley would procure the release of personal 
guarantees given by Mr Smith in respect of obligations of Bryanston and the 
NUB amounting to £2,250,000. 



The reaction of the Bryanston board 

9.44 The offer was considered formally by the Bryanston board at meetings 
on 17 and 18 July. The board now consisted of Messrs Smith, Regard, Baker 
and ASW Joseph; Mr Dykes had resigned on 3 July (see 9.56 below). Mr Baker 
and Mr ASW Joseph were concerned about the future of the NUB, as the 
minutes record: 

’It was noted that GB had deposited with the NUB approximately 
£1.8 million, and it was understood that GB would probably require 
to withdraw these funds in the event of their Offer being 
successful. Questions were raised as to how this would affect the 
liquidity of (the NUB). Mr A T Smith stated that whilst he had 
entered into no arrangement with Mr Regard, nevertheless he 
contemplated that he would, if required, make personal deposits 
with the NUB to enable the NUB to meet any such calls. However, 
it was clearly understood by GB that there was no obligation on 
Mr Smith's part to do this and that they, GB, would, if necessary, 
raise monies elsewhere if it was not appropriate to withdraw the 
funds from (the NUB).’ 



9.45 In the event of the bid going through, Mr Smith (and his trusts) 
would of course have received a sum of the order of £3 million in cash and 
a large tranche of Griffiths Bentley shares, and he could have made such a 

deposit without difficulty. But it is not clear whether anyone considered 

what was to happen to the NUB in the event of the Griffiths Bentley bid not 

succeeding. A memorandum dictated the same day by Mr ASW Joseph records: 

’The question of the liquidity of (the NUB) was discussed at great 
length and we (Mr Baker ^d himself) were assured that the 
arrangements were such that no problem could arise.’ 

9.46 The problem was in fact to arise in an acute form less than a month 
later. 

Press reaction 

9.47 Once again the press reaction was unfavourable. The main points of 
criticism were the high price to be paid for Bryanston (over £10.5 million) 
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compared with its net asset value, doubts over the ability of Griffiths 
Bentley to sell the NUB and BPGL for a price of at least £4.5 million and 
the dilution of Griffiths Bentley's earnings per share. The Investors 
Guardian commented that there seemed to be no advantage in the deal for 
Griffiths Bentley shareholders. The Birmingham Post, after interviewing 
Mr Hegard, became more amicable: 

'Mr Smith makes no secret of his intention of retiring as soon as 
the deal is through. Mr Hegard, on the other hand, is going to be 
around for a long time to come. He is at the take-off point for 
what could become a high-flying second career as a British 
industrialist . * 

The bid collapses 

9.48 On 30 July 1973 it was announced that Bristol Street Group Ltd 
intended to make an offer for the whole of the ordinary share capital of 
Griffiths Bentley which it did not already own. The offer was subject to a 
condition that the proposed acquisition of Bryanston by Griffiths Bentley 
did not take place. 

9.49 At the Extraordinary General Meeting of Griffiths Bentley held on 
9 August shareholders' assent was required to a resolution proposing an 
increase in share capital, which was necessary to complete the acquisition 
of Bryanston. The resolution was defeated. Mr Hegard then resigned from 
the board of Griffiths Bentley at the request of its other directors; the 
two contracts between Griffiths Bentley and Bryanston which had led to the 
offer both lapsed. Griffiths Bentley was subsequently acquired by the 
Bristol Street Group. It was a traumatic parting of the ways between 
Griffiths Bentley and Bryanston. 

9.50 The Griffiths Bentley bid came at a time when Bryanston’ s shares 

stood at an all-time high. Had it succeeded, it would have provided the 

ideal opportunity for the Bryanston shareholders to sell at a profit and 

for Mr Smith to retire with £3 million in cash, a large holding in 

Griffiths Bentley and the praise of his shareholders. But the bid failed. 

Mr Hegard, who had built his hopes on it (and who, as we have seen, had 

turned a blind eye to the MOF loans in anticipation of the bid succeeding 

and Mr Smith taking over the loans), told us; 

'Everything that had been done and every deal that had been done 
assumed that the Griffiths Bentley merger would go ahead. When it 
did not, the whole thing started to fall apart.' 
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He added: 

'The only reason why I stayed on after that was the possibility of 
getting hold of the business, which I eventually did. That was my 
aim all along. That was the reason for the (proposed) merger as 
well. ’ 

THE REPERCUSSIONS OF THE FAILURE OF THE BID 

9.51 It will be remembered that Griffiths Bentley paid £700,000 to 
Bryanston in December 1972 in connection with the proposed purchase of 
2.8 million 'B' shares in AIL (8.65). The monies still on deposit with 
Bryanston were not the only sums standing to the credit of Griffiths 
Bentley: in October 1972 it had deposited £800,000 with the NUB and by June 
1973 the amount placed by it with the NUB was more than £1.1 million. The 
total sum on deposit at the time of the offer was therefore in excess of 
£1.8 million. 

9.52 On 27 July Mr Mar ton, on behalf of Griffiths Bentley, formally 
requested repayment within seven days of the deposit of £700,000 with 
interest. He explained to us that this was because, in the event of the 
offer going through, the money would be needed as part of the cash required 
to buy the shares of Bryanston. It transpired that the NUB did not have 
the money immediately available. Mr Regard had apparently assured Mr Smith 
that it would not be required at short notice. Following a meeting between 
Mr Marton, Mr SK Proctor (another director of Griffiths Bentley) and 

Mr Smith, repayment with accrued interest was arranged for and took place 
on 17 August. 

9.53 After the collapse of the offer the board of Griffiths Bentley also 
demanded repayment of the balance of their company's seven-day-call deposit 
account with the NUB, amounting to £1,132,000 plus interest. This too was 
not readily available and the NUB found itself in the ignominious position 

of a bank which could not meet its customer's demand for repayment. Mr Smith 
made strenuous efforts to arrange a £1 million loan which would have enabled 
the account to be cleared; Rowe Rudd, on the NUB's behalf, attempted to raise 
such a loan (for which, Mr Fitzhugh told Price Waterhouse in a noted telephone 
conversation, the procuration fee payable to Rowe Rudd would have been 
£100,000) but in the event Mr Smith succeeded in negotiating repayment by 
instalments as follows: 
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— monies in excess of £1 million with interest to that date 
were to be repaid by 31 August 1973; 

- one amount of £500,000 was to be repaid on 31 October 1973 
and the other on 7 January 1974; 

Mr Smith’s personal guarantee was required for the 
outstanding sums . 

9.54 The means by which the outstanding £1 million was raised later in 
1973 will be considered in Chapter 13. 



THE RESIGNATION OF THE NON-EXECUTIVE DIRECTORS 

9.55 Mr Smith had staved off immediate financial disaster for the NUB. 

But a side-effect of the abortive attempt to merge Bryans ton with Griffiths 
Bentley was the resignation of all the non-executive directors of 
Bryans ton. 



9.56 Mr Dykes had been the first to go, on 3 July, two weeks before the 

board met to consider the offer. He had only attended six board meetings 

during his two years as a director. According to Mr Smith he was a close 

friend to whom Mr Smith spoke about three times a week; but it is clear 

that, living as he did in Glasgow, Mr Dykes had played a negligible part in 

the affairs of the group. He told us; 

’I had felt for some time that it was not convenient. I was very 
busy with other things and to go to London specially and attend a 
board meeting to deal with matters, most of which were completely 
strange to me, was not something that appealed to me very much.... 

I let it drift, but when there came an announcement in the press 
that a deal had taken place between Bristol Motors, I think and 
Bryanston for a merger which was going to involve £10 million, and 
I had not been consulted, I knew nothing at all about it, I 
decided I had had enough. I was not going to be party to signing 
any takeover documents giving directors* warranties and the best 
thing I could do was resign.’ 

(By Bristol Motors Mr Dykes meant to refer to Griffiths Bentley.) 

9.57 Mr Baker and Mr ASW Joseph resigned at the end of September 1973, 
after the Griffiths Bentley affair was over. We did not have the advantage 
of hearing evidence from Mr Baker, who died in 1974, but Mr ASW Joseph’s 
account was as follows; he had been thinking of resigning for some time 

over a number of matters, none of them so wrong as to warrant immediate 
resignation, 
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but the thing that brought the final resignation was the 
repayment of the Griffiths Bentley loan, which I did not know 
anything about. He (Mr Smith) came to my office one day, and told 
me that he had about a million pounds or something like that on 
call from Griffiths Bentley. Griffiths Bentley had called and he 
was in difficulty about repaying it. He was going to tell them 
that we could not repay it until next January, did I agree? I 
said I certainly did not agree at all. I said "Money at call is 
money at call".... We (Mr Baker and I) were horrified at the idea 
that call money should be in property, or should be lent to 
somebody to buy property, long-term property. We discussed this 
and after a bit Dick Baker said... "I really feel that we have 
done all we can to help you. We have tried to help you to become 
a bank, but when you do things like this, I really feel we cannot 
help you anymore". I agreed, and that was that. He tried to 
persuade us not to; that is all. That was the resignation.' 



9.58 It speaks volumes for the way in which the business of the Bryanston 

board was conducted that none of the three non-executive directors had 

known that the NUB’s cash flow in 1973 had been dependent on a deposit of 

£1.8 million on seven days’ call. Mr ASW Joseph added, 

'I knew that I could not do the job the Bank of England had asked 
me to do. I could not turn him into an orthodox bank.' 



9.59 So Mr Baker and Mr ASW Joseph resigned after being directors of 
Bryanston for five and a half years, the greater part of its life as a 
public company. Immediately afterwards Rowe Rudd informed the company that 
they were ceasing to act as its brokers. A dispute with Mr Smith over a 
proposed fee for the unsuccessful loan negotiations may have been a factor 
contributing to their decision; but according to the evidence of Mr Rudd 
the principal reason was that 'we would not continue as brokers without the 
non— executive directors on that board, who were our lifeline'. 



RETROSPECT 1971 - 1973 

9.60 The end of September 1973, when the resignations took place, affords 
a suitable moment to pause and look back at the critical period in 
Bryanston' s history. The NUB was by now very vulnerable. It had been 
borrowing short and lending long in increasing amounts, much of the lending 
being to MOF; and although the statistics in the 1972 accounts had 
presented a superficially rosy picture, the position had been reached where 
a fall in the market, and particularly a fall in property values, would 
place the group in serious jeopardy. At that stage the damage had already 
been done even though it was not yet apparent. Fortunately the profitable 
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industrial division kept the group afloat and saved the NUB from following 
into liquidation other secondary banks who had made large loans to property 
speculators. 

9.61 The Investors Chronicle, in a perceptive article on 16 November, 

reviewed the developments of the previous few months and observed that: 

’It was a long hot summer for Bryanston Finance, as disaster 
followed disaster.’ 

The summer of 1973 indeed proved to be the turning-point in Bryanston’ s 
fortunes. It will be seen in Part II of our report how the decline 
occurred. 
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PART II - MID 1973 ONWARDS 



CHAPTER 10 

THE NEW BOARD MEMBERS 



10.01 After the resignation of Mr Baker, Mr Dykes and Mr ASW Joseph as 
non-executive directors Mr Smith had to find replacements. He chose 

Mr S Green and Mr JM Joseph (who is not related to Mr ASW Joseph). The two 
men had very different backgrounds but neither was to make an impact on the 
group's affairs; we think that Mr Smith foresaw this from the beginning and 
that it was a reason for their selection. Whereas the pre-flotation 
accountants' reports had mentioned the need for a strong board to curb 
Mr Smith, he had had things too much his own way for too long for him now 
to encourage interference. In any event the group was not in a position to 
attract big names: as Mr Hegard wrote at the time to Mr Clifford-Turner in 
an unkind letter about Mr Green and Mr JM Joseph, 'beggars can't be 
choosers ' . 

10.02 At the date of their formal appointment, 14 November 1973, Mr Green 

was 66 and Mr JM Joseph was 63. Mr JM Joseph had spent his entire working 
life with Barclays Bank. In the 18 years prior to retirement in 1970 he 
had been a branch manager at various branches. He had then worked for a 
friend who was an estate agent and surveyor and had 'put his management 
department in order'. This job had finished and Mr JM Joseph had time on 
his hands. He held a few Bryanston shares and read of its problems in the 

press. He had never previously met Mr Smith but he wrote, as he put it, 

'out of the blue' to Mr Smith offering his services. The two men met and 
got on together. Mr JM Joseph was also appointed a non-executive director 
of the NUB. 

10.03 Mr Green had had wide experience of industry in a long and varied 

career. After serving an apprenticeship he had worked as an engineer and 
then as a manager. After the war he spent five years as industrial adviser 
to ICFC and he was then managing director of Remploy Ltd for twelve years. 

In 1964 he was made chairman and managing director of Ralli Bros 

(Industries) Ltd and so remained until it was taken over by the Slater 
Walker group. He had known Mr Smith socially since 1963. Several years 
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before bis appointment to the Bryanston board Mr Green had been suggested 
as a non-executive director of a Bryanston industrial subsidiary: nothing 
came of this and Mr Green told us that even then he had reservations about 
working with Mr Hegard. Amongst Mr Green’s interests was the Institute of 
Patentees and Inventors and he told us that the reason why he joined 
Mr Smith was because he hoped to promote the lending of venture capital to 
inventors. This may well have been in Mr Green's mind but in fact Mr Smith 
no longer viewed the group as capable of undertaking new projects. 

Whatever Mr Green’s reasons, he and Mr Smith had been on close terms for 
many years. 

10.04 As incoming directors it might have been expected that Mr Green and 
Mr JM Joseph would have ascertained what had been happening to the group in 
the previous few months. But neither discovered why the previous non- 
executive directors had resigned and were under the impression that they 
had gone amicably: the newcomers were informed that Mr Baker and 

Mr ASW Joseph were getting on in age and had had enough. 

10.05 Both Mr Green and Mr JM Joseph were aware of Bryanston’ s 

shortcomings and it is to the credit of Mr JM Joseph that he prepared a 

report on the state of the group in early 1974. Mr Green told us that he 

was a party to this report and that both men wanted to see changes made. 

The. report was in detail and included proposals relating to the NUB, of 

which Mr JM Joseph was a director. It observed, for example, that: 

’ATS’s time is far too valuable to be consumed by the monumental 
amount of executive detail with which he is now burdened. It 
ought to be possible to relieve him of a great deal of this so 
that he can devote himself to matters of direction, policy and 
expansion. ' 

It is unnecessary to quote the report at length. Unknown to Mr Green and 
Mr JM Joseph it said nothing new but repeated almost all the points which 
had been made by accountants even before flotation (see Chapter 3). 

10.06 The importance of the report was not merely that the problems were 
obvious to the new non-executive directors after a very short period but 
also that having identified these problems they then did so little about 
them. There was no formal meeting at which the report was considered. 

A dinner at Mr Smith’s flat was held but the report was not mentioned until 
the end. As Mr JM Joseph told us: 
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’In fact we discussed everything else except the report. Mr Smith 
sort of brought up this and brought up that and so forth, by which 
time it was about midnight and we had to go and the report was not 
discussed. I said to Smith "we have not touched on the report" 
and he said "no, we will have to get down to that".’ 

The report never was discussed. Mr JM Joseph told us that shortly after- 
wards ’the market collapsed completely’ and that the report was overtaken 
by events. Thereafter ’one had to concentrate everything on recovering 
what one could from the mess’. Mr Green and Mr JM Joseph made no further 
attempts to control Mr Smith. We think that they might well have failed 
but that they ought to have tried. 

10.07 We have set out a list of attendances at board meetings elsewhere 
(see A. 13) and it will be observed in particular that Mr Green’s record is 
poor. From November 1973 until February 1975 he attended only three 
meetings out of a possible fourteen. He told us that he had other, less 
formal involvement; 

’In 12 months I had 28 contacts of which 15 were meetings, 

9 telephone discussions. Two of them were special meetings and 
two of them visits to properties to make sure I knew something 
about the properties. So I think as a non-executive director that 
I played my part in trying to get as much information as possible....’ 

Mr JM Joseph was in closer touch and regularly attended the NUB’s premises 

but we think that habits of a lifetime caused him to rank himself with the 

managerial staff such as Mr Fitzhugh and Mr Lang. He appears to have had 

little contact with Mr Smith except when Mr Smith required a formal 

approval. 

10.08 It is the period after October 1973 which sees the rise of 

Mr Delbourgo. We have mentioned already (5.20) that he became Mr Smith's 
personal assistant in January 1973. His legal skills appear to have been 
especially suited to the recovery actions which were necessary in 1974 and 
many witnesses referred to his astuteness. He did not become an officer of 
any of the public group's companies and we have not taken evidence from 
him. But his later influence in the group’s affairs was considerable and 
is of particular relevance in the period after Bryanston became a private 
company (see Chapter 19). 

10.09 In 1974 Price Waterhouse resigned. We deal with this in detail in 
Chapter 14 but it is relevant to note here that neither Mr Green nor 

Mr JM Joseph was told the true reasons (see 14.39). Nor did they ask for 
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more information. As will also be seen (in Chapter 17), Mr Green and 
Mr JM Joseph allowed themselves to be used by Mr Smith in his running 
battle with Mr de Vries when they were ignorant of much of the detail; and 
when the offer was made for Bryanston by the AT Smith Organisation they 
were ill-equipped to advise the minority shareholders as ’ independent 
directors’ (see 18.08). We consider that throughout their time on the 
board of Bryanston Mr Green and Mr JM Joseph were no match for Mr Smith. 
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CHAPTER 11 



CONFLICTS OF INTEREST: THE 1973 AUDIT 



INTRODUCTION 

11.01 During the course of their 1973 audit Price Waterhouse became 
increasingly concerned about the activities of Mr Smith’s private 
companies. Their main worry related to the difficulty of carrying out an 
audit when the line between public and private was so indistinctly drawn. 
This problem was a factor in their decision not to seek re-election as 
auditors (see 14.33). 

11.02 Price Waterhouse’s concerns were little different from those which 
had been expressed in the various accountants’ reports written prior to 
flotation. At that time the separation of Mr Smith’s private interests 
from those of the public group had been discussed but this had never been 
implemented and the confusion between his private and public interests had 
continued. The situation got increasingly out of hand in the boom years of 
1972 and 1973. It was, however, only in 1973 that Price Waterhouse became 
aware of the full extent of the activities of Mr Smith’s companies. 

11.03 The 1973 workpapers of Price Waterhouse set out their concern about 
Mr Smith's conflicting activities and we consider their comments under the 
same headings as in Chapter 6, of customer, profit taker and competitor. 
Many of the points raised have previously been mentioned and the paragraphs 
are cross-referenced. 

MR SMITH AS CUSTOMER 

Mr Smith’s balances (see 6.50) 

11.04 The notes for ’partner /manager attention’ detailed the balances of 

Mr Smith’s private companies and then continued: 

’The gross amounts of balances have been arrived at after all 
appropriate netting of balances. In addition to certificates from 
ATS personally and from his companies, a deed of set-off has been 
executed in which all these companies have been joined. 

’The fact that ATS is a net debtor raises the question of whether 
his borrowing is in the ordinary course of business of the 
Bryanston Group. 
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’As in previous years ATS accounts have generally neither borne 
nor earned interest but in 1973 interest has been charged on two 
borrowings which together more than cover the net indebtedness. 

’ATS has paid all interest charged by Bank of Scotland on the 
No. 2 account which has been used by him. 

’All accounts with (NUBBH) have been charged/credited 
retrospectively with interest at 18 per cent. 

’In both cases the difficulty is that NUB /Bryans ton has made no 
turn on the money and it is submitted that without such turn the 
borrowing cannot be considered to be in the ordinary course of 
banking business . ’ 



11.05 Price Waterhouse told us that the question of whether Mr Smith’s 
balances were in the ordinary course of business had not arisen in previous 
years because the balances had been in overall credit. The mere fact of 
net indebtedness did not lead them to conclude that the indebtedness was 
not in the ordinary course of business. They eventually decided that it 
was not necessary to insist upon an interest turn: this was influenced 
partly by the fact that the amount of any turn would not have been 
significant and also by the fact that the net Indebtedness was more than 
accounted for by two particular balances, namely those in respect of NUBBH 
and the Bank of Scotland No. 2 account. 



Revolving monies (see 6.80) 

11.06 It was during the 1973 audit that the problem of the ’revolving 
monies’ was discovered and rectified. After explaining what had happened, 
the notes for ’manager/partner attention’ continued: 

’Two problems remain for consideration: 

’a) The existence of the practice described above is attributed 
by ATS to innocent oversight. We have to consider whether this 
explanation is acceptable and, if not, what are the implications. 

’b) As (NUBBH) had balances at year end with NUB and other group 
companies, the balance with principal shareholder will differ in 
NUB and Bryanston accounts and will in fact be lower by £1.3 
million in the latter accounts. It is felt that if NUB accounts 
are published before Bryanston group accounts some ex|3|.anation in 
NUB accounts, if an artificially high balance, will be required.’ 

Price Waterhouse told us that, after exhaustive enquiries, they eventually 

accepted Mr Smith’s explanation that the NUBBH indebtedness had arisen 

unintentionally as a result of the incomplete steps taken to transfer the 

factoring business back to the NUB following the failure of the Griffiths 

Bentley bid. 
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MR SMITH AS PROFIT TAKER 



Shareholdings in customers (see 6.91) 

11.07 Price Waterhouse were never aware of any of Mr Smith’s 
shareholdings in the various companies discussed earlier. We would not 
have expected an audit to have discovered these instances: the statutory 
records of most of the companies were hopelessly inadequate and they had 
different auditors. 



Activities of private companies (see 6.120) 

11.08 During the 1973 audit Price Waterhouse became more aware of the 

close relationship between certain of Mr Smith’s companies and the public 

group. Their notes for manager and partner attention explained: 

’ ATS companies deriving income from Bryanston Group 
’A number of instances have been encountered where income is 
derived by ATS companies from Bryanston Group. These instances 
are set out below. The amounts involved are not considered 
material but the transactions offend against the rule of law that 
a director should not contract with his company without full 
disclosure. 

'In practice the Group has in the past been recompensed by way of 
management charges which have effectively constituted a transfer 
of profits from ATS companies but in 1973 these charges are based 
strictly on recovery of costs. 

’ Frond Finance Ltd 

'This company derives its income from: 

a) provision of debt collection services to Bryanston group 
companies 

b) service charges on insurance business .... 

’ Requirement of borrowers to change Insurance brokers 
’When a borrower signs a loan agreement and before the money is 
paid to him by (the NUB) the borrower must agree to route all his 
insurance through Bryanston Insurance Brokers Ltd whenever this is 

possible. 

’Bryanston Insurance Brokers is an ATS company .... 

’(The NUB) charge the borrower 10 per cent of his premiums as a 
service fee and Bryanston Insurance Brokers are paid commission by 
the Insurance Companies. 

’Thus, ATS is using the public group to route business into his 
own private firm which is not desirable for the director of a 
public company. 
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'Use of the 'Bryans ton' name by ATS 

'Various of ATS private companies contain the word Bryanston in 
their name. 

'In 1973 a new company, Bryanston Ventures Ltd, was formed by ATS 
and advertised in the financial press as a member of the Bryanston 
Group . 

'It is at least questionable whether the chairman of a public 
company should use its name in his private business interests. 

The representation of these interests as part of the public group 
is indefensible.' 



11.09 Price Waterhouse’s evidence was that the activities of Frond 
Finance and Bryanston Insurance came to their attention in the course of 
the 1973 audit; Mr Smith told them that substantially all of the profits of 
these companies had reached the NUB by way of management charges and Price 
Waterhouse ultimately accepted that there had been no material loss to the 
public group. 



Management fees 

11.10 Price Waterhouse’s 1973 workpapers included the following comments: 

'The basis on which management charges receivable from ATS 
companies are determined has changed this year. Formerly there 
was no apparent reference to the cost of services rendered and 
there appears to have been an injection of profit. In 1973, 
management charges are based strictly on costs, mainly payroll. 

'In practice the Group has in the past been recompensed by way of 
management charges which have effectively constituted a transfer 
of profits from ATS companies but in 1973 these charges were based 
strictly on recovery of costs.' 



11.11 Price Waterhouse told us; 

'In 1973 the basis for management charges was changed at our 
request so that the charges would result in the recovery of costs 
actually incurred. We did review the relevant costs and our 
suggestion for an additional charge of £10,000 in respect of 
executive services arose from our review. Probably this estimate 
was on the high side and eventually we accepted the position 
without a further charge. 

'We were not at this stage expecting a significant profit element 
for (the NUB) and indeed we regarded the arrangement as one for 
cost sharing, rather than for the provision of services by (the 
NUB). 

'As the Inspectors state, the arrangement in respect of management 
charges did leave Mr Smith with a degree of flexibility, although 
our impression had been that, particularly in 1972, this flexi- 
bility had been exercised in (the NUB's) favour. The change in 
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basis in 1973 was intended to provide an objective basis for 
charges . ' 



Fees paid to Mr Regard 

11.12 Price Waterhouse’s comments on the activities of Mr Smith's 
companies included: 

A further difficulty arises in that the ATS companies in question 
have paid substantial management fees to PC Regard. Such fees may 
be construed as indirect directors' remuneration.' 



11.13 At a meeting in May 1974 Mr Regard confirmed to Mr Ainger that the 
remuneration which he received from Mr Smith's companies was not for 
services to companies within the Bryans ton Group; Price Waterhouse told us 
that Mr Smith also confirmed that this was the case. Accordingly they 
decided that disclosure of the fees was not necessary. 



11.14 Mr Regard explained to us the arrangement he agreed with Mr Smith 
for the payment of his remuneration: 

A. Basically, many years ago I agreed with Mr Smith I was 

willing to run his affairs to the extent that he would let 
me, but I wanted to be reasonably well paid for it. This is 
a point we have agreed with the Inland Revenue. Re used to 
pay me fees out of the various companies for that: 
altogether, with what I get from the public companies, 
something from £70 - 100,000 a year as my salary.... 

That is what these sums are for and they are allocated to 
what we consider a reasonable sum for the public companies. 
Because I was at Griffiths Bentley, (AIL), Bryanston and the 
rest, he had to make up from his private companies in order 
to induce me to stay because I was not prepared, and (am) 
even less now prepared, to work for what a normal managing 
director would. Re could employ a much cheaper managing 
director. I have always pointed this out to him. 

Q. ... You were not really necessarily giving individual 

services to these companies which were evaluated for £3,500 
here, £2,000 there. It was just an allocation of the total 
amount agreed between you and Mr Smith that you had received 
for that year? 

A. Sometimes special services were required and I got special 
fees but by and large, this is true .... 



11.15 Mr Smith's evidence to us supported Mr Regard's explanation that 
they agreed a global sum of remuneration in respect of each year and that 
this sum was arbitrarily allocated between the various companies. 

Q. Row did you decide how much the group would pay and how much 
you personally would pay? 

A. I decided with him how much he should get a year. It usually 
worked out that he would get about £120,000 a year or so on 
that basis but in a bad year he would get less, of course. 
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Q. If he was worth all that why did you not just come out and 
say so and put it through the books of the public company? 

A. He wanted it that way.... 

Q. His evidence to us was that he did not mind where it came 
from so long as he got it . 

A. That is right. 

11.16 It is apparent that the fees paid by Mr Smith’s companies to 

Mr Regard bore no relation to the services provided by him to the relevant 
companies . 

11.17 It should be remembered that some of the private companies which 
paid fees to Mr Regard derived their income solely from the public group. 

Mr Smith justified his personal ownership of these companies on the grounds 
that all the profits of these companies were paid to the NUB in the form of 
management fees: but of course, as Mr Smith conceded in evidence, the 
profits were stated after the deduction of fees paid to Mr Regard. 

11.18 During the course of their 1973 audit Price Waterhouse considered 
the question of disclosure of the fees received by Mr Regard but they 
decided that this was not necessary after receiving confirmation from 

Mr Regard and Mr Smith that the fees paid were not disguised remuneration 
for Mr Regard's duties in the public group. We consider that these 
assertions were incorrect and that the auditors were deceived by Mr Regard 
and Mr Smith. 



Other instances 

11.19 Price Waterhouse also identified a number of other instances where 
Mr Smith's behaviour was considered undesirable: 

' ATS cash in Bank till 

'In the course of the past year it has been the custom for ATS to 
deposit cash in the till. This money was not recorded in the 
books of (the NUB) except in the till book where it appeared on 
both sides of the balancing, as cash and as an amount due to ATS. 

'The amounts involved fluctuated and reached £55,000 at one point 
during the year. 

'At 31.12.73 the amount of cash in the till was less than the 
amount of cash in the till from ATS, leaving (the NUB) a debtor to 
ATS for till cash. 

'It is considered undesirable that ATS should not lodge cash 
properly to (the NUB) if he wishes (the NUB) to keep the money for 
him. 
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'It is also considered undesirable that a position such as arose 
at 31.12.73 should be allowed to happen.' 



The same note concluded: 

'It is quite simply wrong not to take these transactions through 
the books of account . ' 

(See also 7.214.) 



11.20 A different note headed 'Moneys withdrawn by ATS' recorded: 

'In the course of our audit we have discovered a number of 
instances where moneys belonging to group companies appear to have 
been withdrawn by ATS. 

' 1 . Griffiths Bentley Dividend £7,844 

'The cheque for this dividend, attributable to Bryans ton Finance, 
was paid into ATS' account at Lloyds Bank. 

On discovery in 1974 this transaction was said to be a mistake and 
the money was repaid. 

’2 . Marketing Orientated Sales Technique Ltd (MOST) - £4,390 
'This is a sales company which had a £4,500 credit balance with 
NUB. A creditor of MOST attempted to place a garnishee order on 
the account and to avoid this action the money was transferred to 
National Westminster Bank. 

'Subsequently two cheques were drawn on the NatWest account in 
favour of ATS companies. 

'These amounts have been repaid on 21.4.74. 

'3. Sundry sales companies account £6,184 

'NUB maintains this account as a repository for moneys received in 
respect of defunct sales companies. Conversely, minor expenses 
incurred in respect of such companies are debited to the account- 

'The account is controlled by Mr Hunt, manager of the sales 
companies . 

'On 30 June 1973 the account was cleared by a cheque for £6,184 
made payable to cash, signed by ATS and Mr Hunt. 

'In this case, no-one has pleaded mistake .... 

'On investigation, £1,156 has been found to be attributable to ATS 
companies, £2,020 was repaid on 3.2.74 and £4,164 has been charged 

to ATS. 

'ATS says he had always used these "spare" credits to finance Xmas 
bonuses paid by him to NUB staff (without deduction of tax). He 
says he is, of course, responsible if any creditor subsequently 

claims payments.' 
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11. 2 L The credibility of this explanation must be doubted if only because 

June is an unusual time to pay Christmas bonuses. 



MR SMITH AS COMPETITOR 



Mr and Mrs Raibin 

11.22 Price Waterhouse detailed the history (quoted at 6.149) of the 
advances to Mr and Mrs Raibin, the write-off of those advances and the 
payment of monies to Mr Smith. They also noted that they had seen a 
letter, held by Mr Kramer and signed by Mr Smith and Mr Regard, confirming 
that Mr Smith had personally lent to Mr and Mrs Raibin but not stating the 
amounts. At a meeting in May 1974 Mr Regard confirmed that the position 
had been disclosed to the NUB directors. As we have stated, we have found 
no evidence of such disclosure, nor do we believe that the other directors 
would have accepted the position. 



Sales companies 

11.23 Comments on City Assignees in Price Waterhouse’s workpapers were: 
’ ATS Sales companies 

'In 1973 as in previous years, ATS has operated a factoring 
business on similar lines to the Bryanston sales companies 
operations. The vehicle for this business has been City Assignees 
Ltd, a company located at Shoreditch. 

'It should be considered whether by operating privately in exactly 
the same field as the public company of which he is chairman, ATS 
is falling below the minimum acceptable current standards of 
public company conduct. 

'A further twist to the argument is provided by the fact that some 
traders for whom ATS factors are borrowers from NUB. Failure of 
such a trader could result in a direct conflict between ATS and 
NUB over debt collection, eg Raibin. 

'NUBBH/City Assignees has advanced money to certain customers of 
NUB - UTC, Martin, Moorjani, Kousoulos. It is considered wrong in 
principle that clients should be shared ih this way.' 



11.24 A loss did arise from at least one customer of both the NUB and 
City Assignees. Efjay Distributors had an advance from the NUB and 
factored its debts with City Assignees. On 13 February 1974 the sales 
company Efjay Distributors (City Sales) Ltd assigned some £28,000 of 
outstanding debts for 80 per cent of their value to the NUB. The following 
day the NUB appointed a receiver of the trading company. 
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11.25 In July 1973 Mr Delbourgo had expressed concern about Efjay to 
Mr Smith: 

’ . . . I am extremely concerned about this account and I have always 
been. I think Martyn is now getting concerned about this as well. 
I cannot help feeling that all we are doing is to shuttle figures 
between Martyn and us and getting really nowhere....’ 



11.26 At 31 December 1974 the amount outstanding on the assignment 
account in the NUB was fully provided for as a bad debt and on 31 March 
1976 the outstanding balance of £22,174 was written off to bad debts. In 
effect a loss of £22,000 had been incurred by the NUB rather than by the 
’City Sales' company, which was part of City Assignees. 



11.27 Price Waterhouse’s written evidence on the sales companies was as 
follows: 

’As the Inspectors know, we became aware that Mr Smith carried on 
a private factoring business. The rest of the Bryanston board 
must also have known of this activity as sales company balances 
were included in the list of Mr Smith's balances minuted by the 
Board. We believed this business to be small in relation to the 
factoring business of the public group. Thus at the 1972 year- 
end, when the finance for the private business was provided 
directly by the NUB, the overdrafts of Mr Smith’s sales companies 
amounted to £53,000 against overdrafts of sales companies in the 
Bryanston group in excess of £1.5 million.... 

'In these circumstances, the private sales companies represented 
in our view a further instance of the confusion between Mr Smith’s 
private activities and those of the public group.... We did not 
however regard them as constituting an alienation of the Group’s 
income by Mr Smith . . . . ’ 



11.28 Price Waterhouse's response was factually incorrect on several 
points of importance. First, the sales companies within the City Assignees 
umbrella had not been separately identified in any list of Mr Smith's 
balances. Most of the companies had only started trading in early 1973 and 
their banking was done with the NUBBH which showed a net balance with the 
NUB at 31 December 1973. Thus the identities of the City Assignees’ sales 
companies had not been identified to the Bryanston board. Second, the 
overdrafts of £53,000 referred to by Price Waterhouse were of sales 
companies which acted for Mr Smith's private companies and did not include 
any of the City Assignees’ companies which acted for the NUB’s customers. 
As we have seen (6.159), City Assignees produced profits of some £150,000 
for the period to 31 January 1974. Had Price Waterhouse known this, we do 
not consider that they would have concluded that there had been no 

alienation of income from the public group. 
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CONCLUSION 



11.29 Despite the pre-flotation recommendations of Price Waterhouse the 
activities of Mr Smith and his private companies grew unchecked and 
operated alongside those of the NUB; throughout most of Bryans ton’s history 
as a public company Mr Smith was a customer, a profit taker and a 
competitor of its finance division. 



11.30 One of Price Waterhouse’s main recommendations had been the need 
for the appointment of outside directors to approve all transactions in 
which Mr Smith might have an interest. Apart from the early approval of 
the regranting of overdrafts totalling £100,000 to Mr Smith’s companies the 
board reviewed few transactions involving Mr Smith. There is no evidence 
of Mr Smith submitting matters in which he had an interest to the board for 
approval although Price Waterhouse had stated that this was necessary. 



11.31 Price Waterhouse became extremely concerned during the course of 
their 1973 audit about the extent of Mr Smith’s personal activities. They 
told us: 

’They did give us cause for concern in the course of that 
audit and indeed were contributory factors to our decision not to 
continue as auditors. Our concern however related to the 
difficulty of performing an audit where the line between public 
and private was indistinctly drawn; we did not believe at any 
time that Mr Smith had derived significant benefit at the expense 
of the Bryanston group and its outside shareholders ’ 



11.32 We are not surprised at Price Waterhouse’s concern. We are, 
however, surprised that such concern did not arise before the 1973 audit. 

As early as 1966 Price Waterhouse had expressed their concern at the 
difficulty which had been experienced in establishing the true profits of 
the NUB due to the numerous activities of Mr Smith and had recommended that 
a proper allocation between the public and private companies of the income 
and expense should be arranged. They had concluded even then that the 
fundamental problem was the possible conflict of interest. 



11.33 It was the same reason that caused Price Waterhouse concern in 
early 1974. It was not until the 1973 audit that Price Waterhouse became 
aware of the activities of such companies as Frond Finance and Bryanston 
Insurance and it was only then that they repeated their earlier concern 
about the activities of the private group. We have seen that many of these 
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companies had been in existence for some years and we find it surprising 
that Price Waterhouse had not expressed their disapproval at an earlier 
time . 

11-34 We agree with Price Waterhouse that in many instances Mr Smith did 
not derive any benefit to the detriment of the public group. The interest 
paid on certain balances was probably sufficient to give the NUB a suitable 
profit; and the management fees were sufficient to recover the expenses 
borne by the NUB and to transfer profits of certain companies to the NUB, 
although it is doubtful if they were also sufficient to negate the bad 
debts which were written off. However, the NUB suffered both actual and 
potential losses. Mr Smith was not entitled to his shareholdings in 
companies such as Contour Display and the fact that many of these companies 
subsequently collapsed is immaterial- Nor was he entitled to the profits 
earned by the 'City Sales' companies which drew their customers from the 
Shoreditch branch: again, it is not relevant that subsequent losses negated 
the earlier profits. Finally Mr Smith, in his capacity as a moneylender, 
was preferred to the NUB in the recovery of outstanding debts. 

11.35 Our main conclusions are that: 

1. Mr Smith failed to inform the board of Bryanston of the 
transactions in which he had a personal interest and took 
advantage of his board’s inactivity to operate against 
Bryanston' s interests. Mr Smith showed throughout an 
inability to distinguish between his public and private 
interests. 

2. The board were aware of Mr Smith's private interests but 
failed to exercise control over their relationship with the 
public group. 

3. Price Waterhouse warned of the potential conflict between 
Mr Smith's private activities and those of the public group 
at the time of flotation. When they resigned in 1974 a 
factor was the difficulty which they had experienced in 
carrying out an audit where the line between public and 
private was indistinctly drawn: we are surprised that they 
had not discovered this at an earlier date since the 
confusion had been there throughout. 
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CHAPTER 12 



RUN-DOWN 



INTRODUCTION 

12.01 Compared with group profits of £1.574 million for the year ended 

31 December 1972, Bryanston reported profits of only £158,000 for the year 

ended 31 December 1973. The finance and property divisions each made 

losses of nearly £500,000 but these were offset by the profits of the 

industrial division which were in excess of £1 million. The chairman’s 

statement in the 1973 accounts explained: 

’The performance of the group in 1973 must be viewed in the 
context of the exceptionally difficult conditions prevailing 
during the period. It would be trite to comment upon the factors 
which have led to the financial and property sectors of the market 
being confronted with a situation of a gravity unparalleled in the 
post-war years . . . . ’ 

12.02 The activities of the NUB and of BPGL were never to recover. 

From the latter part of 1973 the group faced Increasing pressure from the 
clearing banks to repay their outstanding borrowings. In 1973, and more 
substantially in 1974, large provisions for bad debts had to be made by the 
NUB against loans and advances made to customers, in particular against 
those to MOF who were unable to repay their borrowings on schedule and the 
value of whose security had diminished. Furthermore MOF were unable to 
repay Anglo-Portuguese Bank who then called on both Bryanston and Mr Smith 
under their supporting guarantees; this resulted in the public group and 

Mr Smith’s private companies together restructuring MOF’s indebtedness to 
Ang lo -Po r t ugue s e . 

12.03 In mid 1974 the decision was taken to run down the NUB’s business. 
Thereafter little new lending was undertaken and the energies of Mr Smith 
and his remaining staff were concentrated on the recovery of outstanding 
loans and advances. 

12.04 BPGL was left with a rump of properties which it was unable to sell 
in the rapidly falling market. Grestwood were unable to complete the 
purchase of the second part of the Hampstead Estate and BPGL therefore 
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rescinded that part of the contract. As a result BPGL made losses in both 
1973 and 1974 and no further Bryanston shares were issued for the purchase 
of BPGL. The second part of the Hampstead Estate was finally sold in 
October 1975 for £275,000 as compared with the contract price with 
Crestwood of £900, 000 j that same month BPGL was put into voluntary 
liquidation. 

12.05 Mr Smith had lent money to Mrs Morris, his nephew’s wife, which she 
had difficulty in repaying. In 1974 Mr Smith restructured these loans in a 
way which enabled him and his personal companies to be repaid out of money 
lent to Mrs Morris by the NUB. 

12.06 The pressures that were put on Bryanston by the clearing banks for 
a reduction of their borrowings, together with the bad debts suffered by 
the NUB as it sought to reduce its own lending in order to effect such 
repaymients, were to provide the foundations for the offer made by Mr Smith 
in March 1975 for the minority shares in Bryanston. 

PROPERTY 



The restructuring of the MOF debts 

12.07 During the course of 1974 MOF experienced difficulties in adhering 
to the repayment terras imposed by Anglo-Portuguese Bank for the loans then 
outstanding in respect of the Ambassador Hotels (7.148), Kensington Estates 
(7-167) and Pimlico Estate transactions (7.204). In April 1974 the total 
indebtedness of MOF to Anglo-Portuguese was £1.133 million, of which 
£35,000 was interest for the March quarter. 

12.08 On 17 April 1974 Anglo-Portuguese reported to Bryanston and Mr Smith 
that the March quarter interest had not been received and called upon them 
under the terms of their respective guarantees for settlement of the amounts 
due. Shortly afterwards MOF paid £8,000 of the March quarter interest and 
Anglo-Portuguese reluctantly accepted a post-dated cheque for a further 
£12,000, with no formal arrangement being made in respect of the remaining 
£15,000 of the interest. 

12.09 The addition of interest for the June quarter increased the 
indebtedness to Anglo-Portuguese to £1.171 million. On 21 June 1974 
Anglo-Portuguese formally called on Bryanston and Mr Smith as guarantors 
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for full and complete repa 3 nnent of two of the loans which totalled 
£969,000. We have already referred (7.205) to the circumstances in which 
these guarantees came to be made and it is now accepted by Mr Smith that 
the Pimlico guarantee signed by him alone on Bryanston's behalf was ultra 
vires: if this had been appreciated at the time it follows that Mr Smith 
would have been personally liable to meet the joint guarantee in full. The 
remaining loan of £202,000 was not then in default as this was the loan on 
which interest had been paid for the March quarter. 

12.10 On 24 June 1974 Mr Smith attended a meeting at Anglo-Portuguese . 

He discussed the restructuring of the debts in respect of which the 
guarantees had been called and put forward a scheme of arrangement. 

The proposal was that one of Mr Smith’s companies would acquire certain 
properties from MOP for a sum equal to the total principal and interest due 
to Anglo-Portuguese; Anglo-Portuguese would provide finance of £900,000 to 
Mr Smith’s company to enable it to make the purchase, with this advance 
being secured by a first charge over the properties and by the guarantees 
of Bryanston and Mr Smith personally, together with collateral security of 
a charge over a further property which was to be purchased from MOF by 
another of Mr Smith’s private companies out of its own resources. 

12.11 In July 1974 the MOF borrowing from Anglo-Portuguese was 
restructured in a different way to that outlined above. MOF sold the 
Gloucester Hotel to Anthony Finance (owned by Mr Smith) and Pimlico Estate 
to BPGL, and the purchasers were given new loans totalling £300,000 by 
Anglo-Portuguese. The result of the restructuring was that the MOF 
borrowing for Kensington Estate continued and their other borrowings were 
repaid partly from the new loans made by Anglo-Portuguese and partly from 
other sources as follows: 
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£’000 



MOF borrowings from Anglo-Portuguese 

at 30 June 1974 i yjl 

Further interest and charges added ’ 7 



Total borrowings at time of debt restructure 1,178 

Sale proceeds of one of the Ambassador Hotels (159) 

Repaid from a new loan by Anglo-Portuguese 

to Anthony Finance for the Gloucester Hotel (100) 

Repaid from a new loan by Anglo-Portuguese 

to BPGL for the Pimlico Estate (200) 

Repaid by MOF increasing their 

overdrafts at the NUB ( 29) 

Repaid by MOF out of funds received from 

Anthony Finance ( 46) 

Bryanston ( 4) 



Remaining MOF borrowing from Anglo-Portuguese 

for Kensington Estate 640 



12.12 Thus Anthony Finance and BPGL acquired properties which could not 
be sold by MOF. This was financed by new loans of £300,000 made by Anglo- 
Portuguese to the purchasing companies on the security of a first charge 
over the properties, of the guarantee of Bryanston and of the personal 
guarantee of Mr Smith. The Bryanston guarantees were approved at a board 
meeting held on 23 July 1974 and attended by Mr Smith and Mr JM Joseph. 

That same meeting also approved a fresh guarantee in the sum of £600,000 in 
respect of the continuing loan from Anglo-Portuguese for Kensington Estate. 



12.13 An impression of the speed with which circumstances changed at that 
time (and of the irritation sometimes felt by professional advisers) can be 
gained from the following letter written by Mr Peltz to Mr O’Farrell on 
25 July 1974 concerning the Pimlico Estate properties, three of which had 
in fact been sold at auction earlier that month: 

’ Pimlico 

’I write to record the events which are happening or just have 
happened which have been done completely against my advice. You 
will recall that I was instructed to prepare the Special 
Conditions of Sale for the Willmott Auction which were duly done, 
and Contracts were exchanged by your Company to sell three of the 
properties in the Pimlico parcel and I have been asked by the 
Purchasers’ Solicitors for the Abstracts of Title. 

’Subsequently to this and notwithstanding that there are binding 
Contracts in existence you have exchanged Contracts to sell these 
and other properties to (BPGL) as a result of your failure to 
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obtain Anglo-Portuguese * s consent to the reserves and subsequent 
sale prices. As a result of this (Bryanston) and AT Smith were 
called upon to honour their guarantees to Anglo-Portuguese since 
(it) would not release the properties for the purpose of the sale 
and the final result has been that you have been forced, as I 
understand it, into a position of selling the properties to a 
Company, nominated by your Guarantors since Anglo-Portuguese 
indicated that they would take action under the Legal Charge 
against the Guarantors and the Guarantors informed you that they 
would join in Home Freeholds and you if this should happen. You 
were made aware that by doing this you would be liable in damages, 
if not other actions, to the Purchasers from the auction. I 
confirm that I informed you of this last week, that you were aware 
of the problem and you were further aware that so far as I am 
concerned and my practice is concerned we do not wish to have 
anything to do with your sale to (BPGL) and furthermore will not 
act for you in connection with any actions brought against your 
company by the Purchasers which action is as a result of your 
deliberate breach of Contract. 

’I propose writing to the Purchasers’ Solicitors informing them of 
the action that you have taken despite the contracts with their 
clients; explaining to them that in good faith it was as a result 
of pressure by and through your Mortgagees who would not agree the 
sale; that there were no monies available to pay off the 
Mortgagees or satisfy them in any other way and that we have no 
instructions to accept service of proceedings in connection with 
any claim they may choose to bring. 

'Finally you will make arrangements to have representation should 
Writs be served upon you.' 



The sale of Pimlico Estate 

12.14 The sale of the freehold properties in the Pimlico Estate was 
finally completed in November 1974 and realised £190,000. The leasehold 
properties were sold in May 1975 and realised £26,000. The proceeds from 
the sales of these properties broadly confirm the fairness of the price 
paid by BPGL to MOF and the receipts enabled the loan from Anglo-Portuguese 
to BPGL to be repaid together with its accrued interest. 

Anthony Finance and The Gloucester Hotel 

12.15 Unlike the Pimlico Estate, the Gloucester Hotel was not 
subsequently sold; it was still in Mr Smith's ownership in 1980. However, 
our review of the correspondence that was exchanged during July 1974 when 
the Anglo-Portuguese debt restructure was being arranged showed that 
purchase prices in excess of the £110,000 actually paid were being 

considered as appropriate for the Gloucester Hotel. We asked Mr O' Farrell 
about this: 
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Q. In July 1974 (the Gloucester Hotel) was sold to one of 

Mr Smith’s companies called Anthony Finance for £110,000. 

Was that an arm’s length price? 

A. No. If I remember rightly we signed the contract at 

£200,000. I think Mr Smith came back a little bit later. He 
said "I have reduced the price to £110,000 because I think 
that is all it is worth". 

Q. By then he had you in some difficulty? 

A. Yes. One had to agree to that. 

We accept Mr 0 'Farrell's evidence. Mr Smith was making sure that if MOF 
were selling properties at less than their current value the benefit would 
go to him (Anthony Finance) rather than to BPGL. 

12.16 Mr Smith's evidence is that the Gloucester Hotel was not a good 
investment for Anthony Finance. He tells us that he finally sold the hotel 
for £235,000 in 1981, a price which did not recoup for him the money paid 
to MOF and spent on the acquisition of the freehold interest. 

12.17 Although the Gloucester Hotel had not been sold, the Anglo- 
Portuguese loan to Anthony Finance, together with interest of £5,000, was 
fully repaid by February 1975. 

The Kensington Estate 

12.18 The balance on the Anglo-Portuguese loan to MOF for the Kensington 
Estate (KEL) transaction (7.167) in June 1974 was £640,000. This balance, 
as shown at 12.11, did not form part of the debt restructure. At the end 
of 1974 the amount owing was £576,000. 

12.19 At 31 December 1974 £527,000 was in a deposit account with Anglo- 
-Portuguese and represented the net sales proceeds of the properties. It 
will be recalled that the Anglo-Portuguese loan was originally made to 
finance the purchase of the share capital of KEL, and S.54 of the Companies 
Act 1948 prevented the property sales proceeds being applied as a reduction 
of the loan given for the purchase of shares. 

12.20 In January 1975 Anglo-Portuguese sought to resolve this dilemma by 
issuing formal calls on Bryans ton and Mr Smith as guarantors of the loan. 

As a consequence Bryans ton paid the whole of the balance outstanding on the 
loan. The Anglo-Portuguese deposit account was closed and the balance was 
transferred to an NUB deposit account in the name of KEL. The dilemma was 
still as real as before; but now it was Bryanston’s problem and not that of 
Anglo-Portuguese . 
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12.21 Thus by early 1975 the MOF indebtedness to Anglo-Portuguese had 
been cleared, partly from, the sale proceeds of the Pimlico Estate but 
mainly by repa 3 nnents made by Bryans ton. 



12.22 In May 1975 Bryanston started proceedings against Mr O'Farrell and 
his partners in the KEL transaction for the recovery of £634,035: this was 
the payment made by Bryanston as guarantors to clear the Anglo-Portuguese 
loan, plus earlier interest pa 3 rments made to Anglo-Portuguese by increasing 
the overdrawn balance of certain MOF accounts at the NUB. In October 1976 
a compromise was reached with Mr 0 'Farrell's partners other than him 
whereby it was agreed that in addition to the sum of £70,851, by then 
repaid by them to the NUB, a further sum of £150,000 was to be paid by 
sixty monthly instalments of £2,500 together with an immediate payment of 
costs of £2,650. Between October 1976 and July 1978 regular monthly 
repayments were received and at 31 July 1978 the balance outstanding was 
£99,500. 

12.23 On 10 January 1975 the NUB lent £109,000 to Home Freeholds which 

was used to repay (i) £100,000 to Anthony Finance in respect of its loan 

repayments to Anglo-Portuguese together with £3,000 being part of the 

interest thereon; and (ii) £6,000 to BPGL as part of the interest on its 

loan from Anglo-Portuguese. These entries arose as a result of the 

follbwing instructions from Mr Delbourgo to Mr Fitzhugh: 

'As you are aware, arrangements were made for (BPGL) to purchase 
the Pimlico Estate and Anthony Finance Ltd to purchase the 
Gloucester Hotel in order to mitigate a claim under guarantees 
given by (Bryanston) to Anglo-Portuguese. The arrangements were 
made to the effect that Anglo-Portuguese would provide a facility 
of £200,000 to (BPGL) and £100,000 to Anthony Finance so as to 
enable them to make these purchases. Although no money changed 
hands, Anglo-Portuguese debited these two Companies with these 
amounts, the intention being that on the respective properties 
being sold, the proceeds would be credited to each Company. 

Pxmlico has now been sold and the proceeds have gone to Anglo- 
Portuguese. Two payments of £50,000 each have been made by 
Anthony Finance to Anglo-Portuguese. 

You will appreciate that these payments are in fact payments made 
under the (Bryanston) guarantee and it will now be necessary for 
(BPGL) and Anthony Finance to debit (Bryanston) with the amounts 
paid, including certain payments made as to interest, and for 
(Bryanston) in turn to debit Home Freeholds, these payments being 
made in connection with the Bryanston guarantees. 

I would appreciate your ensuring that the necessary accounting 
entries are made.' 



234 



Printed image digitised by the University of Southampton Library Digitisation Unit 



12-24 In this way Mr Smith paid off his own company *^8 debt to Anglo— 
-Portuguese by causing the NUB to provide the money and to charge Home 
Freeholds (an MOF company) with it. The overdrawn balance on this account 
remained substantially unchanged until at least 1978. Mr Smith’s personal 
guarantees had been honoured by Bryanston and the NUB at a time when 
Mr Smith was telling his fellow directors and Mr Rudd that the group was so 
short of money it could only survive if he acquired it himself (18.51). 

BPGL 

12.25 Other than the sale of the Pimlico Estate freehold properties, no 
significant sales were made by BPGL in 1973 and 1974 and that company 
showed losses for both years. 

12.26 The second tranche of the two part sale of Hampstead Estate did not 
proceed in accordance with the contract. From January 1973 onwards BPGL 
had difficulties in recovering from the purchasers, Crestwood, the Interest 
due on the balance of the agreed price. Arrears of interest accumulated 
and by November 1973 it had become apparent that Crestwood were unable to 
complete their purchase. 

12.27 A further complication then arose. In December 1973 the Camden 
Borough Council gave notice of a compulsory purchase order over the 
properties . Amongst the reasons given were the number of flats occupied 
by squatters and the general decline in the proper management of the 
properties. 

12.28 In February 1974 BPGL rescinded the contract with Crestwood and 

there followed a period of difficult relations between BPGL, Crestwood, 
Camden Borough Council and their advisers. A public inquiry in July 1974 
recommended that the compulsory purchase order should not be made and this 
finding was confirmed by the Secretary of State. The properties were 
eventually sold in October 1975 to the Fairhazel Tenants’ Association for 
£275,000. £900,000 had. been the original contract price to Crestwood; and 

that sale had been postponed only to benefit the vendors of BPGL who were 
Mr O’Farrell (and his MOF partners) and Mr Smith, as described at 7.178. 

Abbey Road and Cannon Lodge 

12.29 We have mentioned (7.185) how these two properties were sold by 
BPGL to British Freeholds (an MOF company) in December 1972 in order to 
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satisfy the profit warranty made by Mr Smith and Mr 0’ Farrell when 
Bryans ton acquired their shareholdings in BPGL. 



12.30 MOF's attempts to resell Abbey Road and Cannon Lodge during the 
course of 1973 were unsuccessful. By the end of that year Mr O' Farrell was 
willing to consider offers of £550,000 but the only firm offer received was 
of £395,000 which was refused. Both properties were finally sold during 
1975 for £323,000; the net proceeds were used for repayment of £286,000 
outstanding on the loan made by Lloyds Bank, with the balance of £32,000 
going to reduce the British Freeholds loan account at the NUB. 



MRS MORRIS 

12.31 In early July and also in November 1974 Mr Smith restructured 
various loans that he had made personally to Mrs Morris. The effect of 
this debt restructure was that Mrs Morris repaid Mr Smith out of new loans 
obtained from the NUB. 



landock 

12.32 Mr Smith explained to us the background to this transaction: 

'I had loaned Mrs Morris money continuously for the farm and for 
her home on the farm and money kept on going up and up and up and 
it was totally unsecured and I said to her I could not lend any 
more money. We would have to have a proper secured mortgage on 
everything that was there, an inventory of everything, and the 
only way I suggested this could be done is to lend her the money 
via (the NUB) who will take complete charge and I will pay myself 
back. That was what was done.' 



12.33 On 1 July 1974 landock Ltd, a company controlled by Mrs Morris, 
contracted to purchase from her farm equipment and cattle on the Edstone 
Estate - Mr and Mrs Morris's home - for a total of £110,000. On 5 July 
1974 landock was loaned £110,000 by the NUB on the security of the 
equipment and cattle, supported by the joint and several guarantees of 

Mrs Morris and Mr O' Farrell. A guarantee for £110,000 was also provided by 
Mr Smith. 

12.34 The loan was advanced by means of a cheque drawn on landock' s 
account at the NUB and made payable to Mrs Morris. This cheque was then 
endorsed to Mr Smith who in turn endorsed it to Bathrich Securities, one of 
his private companies, which lodged the cheque in its account at the NUB. 
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This receipt by Bathrich appears to represent the repayment of a loan of 

£100,000 made by it to Mrs Morris in January 1973, the additional £10,000 
being treated as interest on the loan. 



12.35 Our examination of Mr Smith continued as follows: 

Q. So if there was a risk on this arrangement you were 
transferring it from your own company to the Bank? 

A. Yes, but let us put it in its right perspective - one, there 
was now a collateral of goods, chattels, animals, etcetera; 
two, I personally guaranteed it. 

Q. I understand, but why was it put through the Bank? 

A. Which other way would you suggest it be done? 

Q. Well, for example, as landock was a new company, Bathrich 

could have lent the money to landock . . . ? 

A. Bathrich was not a money lending company. 

Q. It had lent Mrs Morris £100,000? 

A. Yes, I know; that was on a personal basis but it would not 

have had any recourse had it loaned any more money or even 

the money it loaned at that time it had no recourse; it had 
no money licence and therefore I tried to put the thing in 
order and I put it through (the NUB). (The NUB) did not 
suffer. They made the interest on the money. Not only did 
they make the interest on the money, they had the collateral 
and they had my security. I made this known to everybody. 

It was circulated among the directors. They knew about it 
and everybody thought it was in order as long as I personally 
had guaranteed it. 

Q. The loan had not been repaid by 31 December 1976, at which 
time with interest charged it had increased to £145,000? 

A. Yes, and when 1 sold out I paid that back. It was one of the 
guarantees that was paid back. 



12.36 It was intended that the landock loan should be repaid by means of 
bills of exchange with instalments in October, November and December 1974. 
The loan was to be Interest free if the repayment terms were met. The 
first bill of exchange was for £40,000 and was dishonoured when presented 
in October. No further bills were presented nor was the NUB's security 
enforced following an agreement reached on the granting of the Eds tone Hall 
loan on which we comment below. No bad debt provision was made in the 
accounts against the landock loan at 31 December 1974 because of Mr Smith’s 
guarantee; and he eventually repaid the NUB. 

Edstone Hall 

12.37 On 5 December 1974 the NUB lent £170,000 to Mrs Morris on the 
security of a second charge on her home, Edstone Hall. The loan was 
disbursed as follows; 
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£’000 



Repayment of three other NUB accounts 
in the name of Mrs Morris which were 
inadequately secured 

Paid to Mr Smith 70 

Paid to Anthony Finance, one of 

Mr Smith’s private companies 3 

Drawn in cash, which was handed to 

Mr Smith 13 

170 



12.38 Mr Smith’s answer about the reasoning behind this transaction was: 

A. Again, to secure the whole thing and put it on a proper 
basis. Again, I guaranteed it and again it was repaid. 

Gloria Morris being my niece, I was very lax with her, very 
lax indeed. There came a time when I think the new 
directors, as a matter of fact Joseph and Green, thought that 
this should be regulated and it was. It was done in this way 
and it was eventually paid back. 

Q. Mrs Morris’s evidence is that the cash that was taken out of 
that loan was also used to repay some money to you? 

A. I paid her a lot of cash from time to time. 



12.39 Both Mr Morris and Mr Smith told us in evidence that at the time 
this loan was made the early sale of Edstone Hall was anticipated and that 
it was intended that the loan would be repaid from the proceeds. The sale 
did not go through and the loan was eventually repaid to the NUB by 
Mr Smith under the terms of his guarantee. 



12.40 Mr Morris told us in evidence: 

Q. These transactions whereby Mrs Morris or landock borrowed 

money from (the NUB) for the purpose of repaying Mr Smith and 
his company were done at Mr Smith’s suggestion and 
requirement, were they? 

A. Yes. More than that, the second transaction was one where it 
was the first time I have ever sworn at him. I thought it 
was an unfair transaction on my wife and I still do. If you 
owe a man a lot of money and he is telling you you must do 
A B and C, you do A B and C. 

Mr Smith also accepted that the restructuring was at his instigation: 

Q. You see, one thing that might be said was that you were short 
of money at the time and you used (the NUB’s) funds to put 
Mrs Morris in funds so that she could repay you? 

A. Yes, but I guaranteed it I guaranteed it and I repaid 

it . 
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12.41 Mr Smith had lent money to Mrs Morris both personally and from his 
company Bathrich Securities. Both loans were unsecured and he was worried 
about this in the light of MOF’s general position. He remedied matters 
from his viewpoint by getting the NUB to lend money to Mrs Morris and her 
company landock so that she could then repay him. We appreciate that the 
inadequate security that Mrs Morris could offer to the NUB was backed up by 
Mr Smith's own guarantee but even with that it was not an attractive 
banking proposition. And if Mrs Morris had repaid the money on schedule 
there would have been no interest. This is yet another example of Mr Smith 
using the NUB or Bryanston for his own purposes, paying himself back with 
the NUB'S cash when the group's bankers were pressing for repayment. 



THE PROPERTY MARKET COLLAPSES 

12.42 It can be seen with the benefit of hindsight that the first warning 
signs of the end of the property boom appeared during 1972. During the 
summer of that year the Bank of England urged that priority in lending 
should be given to industry rather than to property companies and 
developers; subsequently a statutory freeze was imposed on business 
rentals. 

12.43 It was not until the summer of 1973 when interest rates rose 
sharply to unprecedented levels that problems in the property sector were 
generally recognised. Property deals were often transacted on so high a 
proportion of borrowed money that, at the interest rates prevailing in the 
latter part of that year, it was necessary for there to be a substantial 
increase in the property values to cover the interest, let alone to make a 
profit. This rise in property values was no longer forthcoming. 

12.44 Although previously eager to invest in the property market, the 
financial community became sceptical of the soundness of their less 
conservative customers and began to doubt the security value of property at 
its inflated values. Their concern was amplified by the growing public 
distaste for property speculation. The inevitable result was that the 
squeeze on liquidity compelled speculators to sell; the urgency of their 
sales forced prices down; and the lower level of prices increased the 
caution of the remaining buyers and financiers. In November 1973 the boom 
in the property market was over. 
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Bryanston under pressure 

12.45 We set out below extracts from a letter written by National 

Westminster Bank to Mr Smith in November 1973 which shows the pressures 

that were being exerted on the secondary banking sector: 

’ . . . it is our view that the facilities which your Group is 
currently enjoying are substantial in relation to resources .... I 
indicated to you that we feel it is not our proper function to 
provide almost permanent "quasi" capital to the banking sector of 
the economy and would prefer... to restrict our assistance to 
facilities of a genuine standby nature. I appreciate that special 
factors may well have been the root cause of the solid nature of 
the overdraft which has appeared in recent months, and it is to 
the elimination of this core and to the re-introduction of more 
freely fluctuating use of banking finance at a lower level with 
perhaps more temporary and occasional excursions into debit, that 
I consider is our immediate object....’ 

12.46 The pressure for the reduction of borrowings was accentuated by the 
falling value of the security held against them. In certain instances 
borrowings were secured on Mr Smith’s personal shareholding in Bryanston, 
the value of which was diminishing. On several occasions both Anglo- 
Portuguese and Barclays Bank requested further securities as the market 
value of the existing security fell. 

12.47 In December 1973 Lloyds Bank expressed their concern to Mr Smith 
over the delay in the completion of the sale of the second part of the 
Hampstead Estate as they had hoped to see the clearance of BPGL’s 
borrowings. They commented that promises of substantial reductions in the 
group's borrowings had been made in October and it was now their wish to 
see the Bryanston borrowings repaid. 

12.48 The pressure for repayment of borrowings that was put on Bryanston 
by its bankers resulted in a liquidity crisis for the group. The NUB, 
which was under Mr Smith's control, had failed to follow the fundamental 
banking rule of matching borrowing and lending: the NUB had borrowed short 
and lent long. Much of the borrowing from clearing banks had been in the 
form of overdrafts and was therefore subject to repayment on demand; 
whereas these same funds had been re-lent by the NUB as finance for 
property deals, long-term loans and loans which were theoretically liable 
to be called on demand but in practice only repayable over an extended time 
period. When the clearing banks called for repayment the group did not 

have the funds available to meet the demands. Price Waterhouse's 1973 
audit file records: 
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'As (the NUB) has consistently - and against better advice - 
borrowed short and lent long, the company faces a cash crisis with 
the lending banks beginning to put on pressure for repayment.' 

12.49 We have described in Chapter 9 the problems which faced the group 
following the collapse of the bid for Bryanston when Griffiths Bentley 
asked to be repaid the sum of £1.8 million which it had placed on deposit 
with the NUB and Bryanston. Despite the fact that these monies were 
repayable on demand, Mr Smith had been able to agree an extended repayment 
programme whereby the final repayment of £500,000 was made on 7 January 
1974. 

12.50 Some of the monies that were required to repay Griffiths Bentley 
were obtained from AIL, which placed over £1.4 million on deposit with the 
NUB. We set out in Chapter 13 details of Mr Hegard’s attempts to 'throw a 
smokescreen' around certain transactions at the end of 1973 with the 
object of concealing the extent of AIL's deposits with the NUB. These 
funds from AIL enabled the NUB to deposit £750,000 with Anglo-Portuguese so 
that the 1973 Bryanston accounts showed a balance in hand with bankers as 
well as the substantial bank loans and overdrafts. The deposit with Anglo- 
Portuguese was withdrawn in early January 1974 and part was used to pay the 
final instalment to Griffiths Bentley. 

12-51 The pressure being applied by Bryanston' s bankers continued during 
1974. In January Lloyds Bank were concerned not only by the collapse of 
the sale of the second part of the Hampstead Estate but also because 
Mr Smith had promised to reduce the borrowing by £700,000 after the sale of 
the electrical subsidiaries of AIL in October but had diverted the funds 
elsewhere. A letter from Lloyds Bank head office to their branch manager 
concluded : 

'I must now ask you to tell Mr Smith in no uncertain terms that we 
cannot see our long overdue repayment delayed any further, and we 
require his proposals for effecting repayment of the borrowing on 
(Bryanston and BPGL) totalling approximately £950,000 by the end 
of February at the latest.' 

At the end of the month the manager reported that Mr Smith had been unable 
to renew any borrowing lines with secondary banks on maturity and that this 
had resulted in Bryanston being illiquid. The best which he had been able 
to offer was a reduction of £50,000 per month. The bank considered 
Mr Smith’s proposals to be much less than satisfactory but believed that 
any further pressure would be unproductive. They continued to monxtor the 
reduction of the balances carefully throughout 1974. 
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12.52 In April 1974 Anglo-Portuguese reviewed its facility to the NUB and 
after a meeting with Mr Smith agreed to extend repasrment for a further six 
months from 15 June 1974. But reduction was required of the amount 
outstanding to £350,000. 



12.53 In May 1974 Mr Smith had a meeting with the National Westminster 
which agreed to continue a loan facility of £950,000 to the NUB until the 
end of 1974, at which time a review of the facilities was to be made. 



12.54 We have set out (12.08) details of the calls in respect of unpaid 
interest that were made during April by Anglo-Portuguese on Bryans ton and 
on Mr Smith under their respective guarantees of MOF's indebtedness to 
Anglo-Portuguese. Subsequently on 21 June 1974 Anglo-Portuguese made 
further calls on the guarantors for full repayment of both principal and 
interest on loans totalling £969,000 (see 12.09). Shortly before these 
calls were made Mr Smith set out his thoughts on the current situation in 
a memorandum to Mr Delbourgo: 

'Further to my telephone conversation with you on Friday 14 June 
when I intimated that I was seriously worried at the pressure that 
was being put on me by the various banks , I am also concerned by 
the various guarantees that the NUB and (Bryanston) have given 
backed by my personal guarantee. I am sure that with your 
ingenuity we can overcome the major issues but time is a 
necessity. It is also essential that we have a clear cut picture 
of what is involved and what steps have to be taken. Price 
Waterhouse have intimated that they will not seek re-election as 
auditors and this in itself will be a very severe blow to 
Bryanston and the effect that it might have, not only on the 
shares, but on the various banks who have great confidence in us. 

You must appreciate that if they lose confidence, then it would 
be a hopeless struggle. We are severely overstaffed and we must 
work out a basis so that we can cope with the minimum of 
personnel, but it must not be detrimental to collecting all monies 
due to us and carrying on a business to pay the overheads. We are 
very fortunate that we have an industrial group, ie (AIL) that 
will make £700,000 in the first six months of this year and might 
reach (subject to there being no industrial strife) £1.5 million 
profit. Against this, my personal securities which should have 
had the backing of (the NUB) have decreased to such an extent that 
I find myself in the invidious position of being pressed by the 
Banks for further security without being able to provide it. As 
you must realise, I have thrown my whole personal fortune into 
Bryanston in order to keep it viable . ' 
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Was Bryanston a Agoing concern’? 

12.55 The illiquidity of Bryanston and the reduction of the loan 
facilities available caused Price Waterhouse to examine whether the group 
could be considered as a going concern for the purposes of the 1973 
accounts. A cash flow forecast and letters of confirmation from the banks 
were requested by Price Waterhouse. At a meeting with Mr Smith at the end 
of June 1974 Price Waterhouse reviewed the facilities which had been made 
available and confirmed the current borrowings. Mr Smith explained to them 
that his intention was to run down the activities of the NUB gradually; to 
separate his own companies’ businesses from the NUB; and to reduce bank 
borrowings as this became possible. 

12.56 Several days later, following a discussion on the final 1973 
accounts, Mr Regard explained to Price Waterhouse that he had an 
arrangement with Mr Smith whereby Mr Smith would retire from an active role 
in the NUB at the end of September 1974. Price Waterhouse’s note of the 
meeting continued: 

’...PGH will take over the continued run-down of its business and 
realisation of its assets. He could not estimate the time this 
would take and he believes that the NUB assets will realise close 
to their book value if carefully handled . ’ 

12.57 It is clear that throughout the latter part of 1973 Mr Smith was 
under pressure from Bryanston ’s bankers to reduce the level of borrowing 
and to make further security available so as to match the drop in value of 
that already provided. It is apparent that although Mr Smith was unable to 
satisfy immediately many of the bankers’ requirements, they were prepared, 
albeit reluctantly, to accept Mr Smith’s proposals for the gradual 
repayment of borrowings and were prepared not to take more precipitous 
action so long as Mr Smith kept his promises. 

12.58 It is to Mr Smith’s credit that, unlike many other secondary banks, 
the NUB kept up its repayments. This was also recognised by the group’s 
bankers. For example, the Bank of Scotland recorded on their files in 
November 1974: 

’...The accounts have behaved very well during the year.... You 
will observe that Mr Smith does not state in his reply that he 
will definitely repay the borrowing on the No 2 Account, as 
originally promised, and times must be very difficult for him. I 
must admit, when one considers the experience of a good number of 
fringe Banks, that Mr Smith has fulfilled his obligations to us so 
far and the Bryanston Group have escaped up until now the fate of 
these others . ’ 
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Lloyds Bank recorded in March 1975: 

•Although the General Manager was not prepared 12 months ago to 
accept Mr AT Smith's proposals that the outstanding borrowing be 
reduced at the rate of £50,000 per month it has not proved 
possible to obtain a better rate of reduction. However, (the NUB) 
have meticulously maintained a reduction programme of £50,000 per 
month inclusive of interest and, indeed, at the present time with 
some sale proceeds coming to us shortly they are ahead of their 
programme by some six months.' 



12.59 Thus so far as the group's bankers were concerned a slow but 
orderly run-down of borrowing was being achieved. The finance division 
reduced its net indebtedness to banks from £3.086 million at 1 January to 
£2.093 million at 31 December 1974. 



THE BAD DEBTS EMERGE 

12.60 While its bankers were putting pressure on Bryanston for the 
repayment of borrowings the collapse of the property market resulted in the 
NUB having great difficulty in recovering the loans and advances it had 
itself made. We have described in Chapter 5 the substantial growth in the 
nub's lending during 1972 and early 1973 and a significant amount of such 
lending was to finance property purchases. MOF, the largest borrower, was 
unable to sell its properties . Much of the other lending had been made to 
poor quality borrowers, frequently on security that was inadequate even at 
the time that the loan was made- 

12.61 The results of the finance division included in the Bryanston group 
accounts for 1973 were a loss of £498,000. The major cause of this loss 
was the necessity to increase the provision for bad debts from £503,000 at 
1 January to £1,832,000 at 31 December 1973. 

12.62 The NUB's bad debt provision was made up of two elements: (i) a 
specific provision against individual balance's where there was a security 
shortfall, or doubts about the customer's ability to repay; and (ii) a 
general provision of two and one half per cent of balances outstanding 
other than those against which specific provision was made. The analysis 
of the 1973 balances is: 
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January 


December 


£'000 


£’000 



Specific 


331 


1,645 


General 


172 


187 




503 


1,832 


summary of the specific bad debt 


provisions 


is as follows 




January 


December 




£'000 


£'000 


MOF 


- 


200 


Shoreditch kite fraud 


- 


250 


Stock Exchange loans 




100 


Sales companies 


38 


260 


Loan accounts 


204 


326 


Current accounts 


89 


478 


Home/Assignment loans etc 


— 


31 



331 1,645 



12.63 Note 1 to the 1973 Bryanston accounts makes reference to the 
provision of £200,000 made against amounts due ’by a group of property 
dealing companies and certain of their shareholders’; this was in fact MOF. 
The provision was originally proposed by Mr Smith as being required against 
the loan made to British Freeholds to finance the purchase of Abbey Road 
and Cannon Lodge from BPGL because the value of those properties had fallen 
and they were charged as security for the loan. 

12.64 Because the British Freeholds loan was also guaranteed by 

Mr O' Farrell and Mr Barrymore Price Waterhouse were concerned about the 
doubts that this provision cast on the recoverability of the other amounts 
due from MOF and which were in excess of £1.3 million. These concerns led 
Price Waterhouse to request independent confirmation of MOF’s ability to 
repay these borrowings. They were provided with a statement from 
Mr O' Farrell's accountants indicating that he owned property worth 
£1.2 million and with this they were satisfied and agreed to accept the 
position. They regarded the £200,000 as a provision against the MOF 
indebtedness in general and not only against the British Freeholds loan. 
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12.65 The circumstances leading to the bad debt provisions to cover the 
Shoreditch kite flying fraud and the Stock Exchange loans are more fully 
set out at 5.55: the lack of control from Cavendish Square over the 
operations of the Shoreditch branch had created a situation in which a 
'kite flying fraud' was perpetrated; and other loans, particularly Stock 
Exchange loans, were made on inadequate security. 

12.66 The remaining provisions were made against loans and advances to a 
considerable number of other customers but we can see no point in setting 
out all the histories since common characteristics recur. Nearly all the 
major advances against which provision for bad debt was necessary had not 
been submitted to the board for approval but had been made solely on 

Mr Smith's authority. The advances had been made during 1972 and the early 
months of 1973 and many were even then inadequately secured. Overdraft 
limits had frequently been exceeded and inadequate enquiries were made of 
the creditworthiness of potential customers, many of whom had no real 
trading record. In assessing the bad debt provisions made in 1973 and 1974 
the auditors were dependent upon Mr Smith for his assessment of the 
recoverability of the advances . 



12.67 An illustration of the NUB's lending policy is Interconti 

Electronics, to which an amount in excess of £250,000 was advanced and lost 

(6.107). During their 1973 audit Price Waterhouse summarised the position 

and referred also to another company (which we shall call Company A): 

'Interconti ... had borrowed £25,000 by way of debenture from NUB 
in 1972 and the company has always been looked on by PW to be an 
unreliable borrower. However, to avoid further loss on letters of 
credit granted to Interconti the bank in 1973 granted two further 
loans totalling £83,500. In addition, substantial balances were 
built up on the Sales Company and at 31.12.73 the outstanding 
balances due to NUB amounted to £257,000.... On 18.3.74 a 
receiver was appointed by the bank for their debenture. 

'The main asset is book debts which amount to £150,000 of which 
£100,000 is due from Company A which ... cannot be expected to be 
good for its debts following events of 13-26 March 1974. (see note 
on Company A) .... ' 

The note on Company A records : 

'...Between 14 and 26 March 1974 an apparent fraud was perpetrated 
by directors of Company A who sold off stocks at below cost for 
cash and vanished with the cash leaving unpaid debts amongst which 
was a debenture in favour of the NUB. 
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’At the date of discovery of these facts, the NUB was owed 
£114,000, secured on a fixed and floating charge....’ 

As far as we know no monies were recovered from Company A. 

BRYANSTON CEASES TO BE A PUBLIC COMPANY 
The 1974 interim results 

12.68 The interim figures to 30 June 1974 were published at the beginning 
of November 1974. They showed pre-tax profits of £388,000 which comprised 
profits of £627,000 from AIL and a combined loss of £239,000 by the finance 
and property divisions. A tax charge of £322,000 was deducted from the 
profit since for tax purposes the losses of the NUB and BPGL could not be 
offset against the profits of AIL. The losses of the finance division were 
stated after deducting a further provision for bad debts of £416,000 and by 
the year-end further substantial bad debt provisions were necessary. 

12.69 Despite these unhappy results the directors declared an interim 
dividend of 0.1125p per share. 

12.70 The interim results for 1974 were to be the last financial 
information which was supplied to shareholders before Mr Smith made his 
offer to buy them out. The 1974 accounts of the NUB were not published 
until May 1975; Bryanston’s 1974 accounts were not available until October 
1975. 

Mr Smith buys out the minority shareholders 

12.71 Mr Smith has told us that the strain on him at this time was 
considerable* He had many problems i the banks seeking reductxons of their 
loans; the collapse of the property market; the bad debts; and, on top of 
everything, the irritating attacks by Mr de Vries (see Chapter 17). 

Mr Smith took advice from his friends, particularly Mr Regard, and 
determined that he could achieve an orderly run-down of the NUB more easily 
if he was not bothered by Mr de Vries and by Bryanston’s being a public 
company. He made an offer to the other shareholders through a company set 
up for the purpose, the AT Smith Organisation Ltd (ATSO) . 

12.72 In Chapter 18 we examine the offer in detail. It is sufficient to 
say here that it was made on 21 April 1975 and was successful as an offer. 
But it did not remove the pressure coming from Mr de Vries against whom 

further measures were taken (see 19.24). 

247 



Printed image digitised by the University of Southampton Library Digitisation Unit 



The accounts for 1974 



12.73 The notes to the NUB accounts for 1974 aptly sumniarised the trading 
environment at that time: 

'The business of the company is being run down and no new business 
other than that of a minor nature is currently being transacted. 
However, the Accounts have been prepared on the assumption that 
the general level of bank borrowings, supported by guarantees of 
the holding company and of Mr AT Smith personally, will be 
continued at such a level as will allow the orderly realisation of 
the company’s assets without premature disposal.' 



12*74 A note to the Bryanston accounts for 1974 sets out the difficulties 

past and present in the collection of loans which had been made by the NUB. 

'In accordance with the Group’s normal accounting policies 
specific provision has been made against those debts considered to 
be bad or doubtful and a general provision made against certain 
categories of loans and advances. The aggregate amount of these 
provisions at 31 December 1974 was £3,816,000. 

’The Group has suffered from the present economic climate 
generally and the decline in the fortunes of the secondary banking 
sector in particular. 

'Difficulties are being experienced in the recovery of many of the 
loans and advances made by the banking subsidiary and the 
Directors have seen fit to provide £1,149,000 against the possible 
non-recovery of loans and advances in addition to the provision 
against property advances mentioned below and in addition to 
existing provisions of £1,582,000. 

'While the Directors consider these provisions to be realistic, 
they realise that in the present difficulties there can be 
considerable uncertainties as to values generally. 

’At 31 December 1974 there were included in the loans and advances 
amounts totalling £1,786,000 owing to the banking subsidiary by a 
group of property dealing companies and certain of their 
shareholders. Further advances made during 1974 are considered 
good and recoverable by virtue of guarantees and other securities 
lodged with the Company. At 31 December 1973, whilst the 
Directors had no specific information on which to base a 
provision, they believed that in the economic situation then 
prevailing there was uncertainty as to whether these amounts would 
be recovered in full and accordingly they deemed it advisable to 
Set up a special provision of £200,000 against these debts. At 
31 December 1974 the Directors, having considered all the material 
facts including the value of the collateral security, in the light 
of the depressed property market, have made a further provision of 
£885,000.' 
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12.75 The bad debt provision at 31 December 1974 (for the previous 
year~end see 12.62 above) is summarised as follows j 



January 


December 


£’000 


£’000 



MOF 


200 


1,085 


Shoreditch kite fraud 


250 


400 


Stock Exchange loans 


100 


109 


Sales companies 


260 


450 


Loan accounts 


326 


702 


Current accounts 


478 


872 


Home/Assignment loans etc 


31 


103 



1,645 3»721 



General 


187 


95 




1,832 


3,816 



12.76 In addition to the provision of £1,085,000 shown above and made 
against the MOF indebtedness to the NTJB of £1,786,000, there was a further, 
separate provision of £186,000 made for the full amount of anticipated 
losses arising under the guarantees given in support of MOF borrowings from 
Anglo-Portuguese and Lloyds Bank. It will be seen at 18.103 that we 
consider that the amount of this further provision should have been reduced 
to reflect the fact that Mr Smith had personally guaranteed these 
borrowings and should therefore have contributed towards any losses. 

12«77 In later years although there were a number of movements on the 
various MOF accounts, the hard core of property lending that was 
outstanding at the end of 1974 remained outstanding. A listing of the MOF 
account balances at 31 July 1978 disclosed a total indebtedness to the NUB 
of more than £1.7 million. Mr 0’ Farrell told us that he was grateful that 
he had not been made bankrupt and that he had finally reached a settlement 
with the NUB. 

CONCLUSION 

12.78 Although Bryanston’s bankers were applying pressure for a reduction 
of borrowing, Mr Smith was able to arrange a programme of repayments by 
which the large borrowings could be reduced in an orderly fashion. During 
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the course of 1973 and 1974 Mr Smith met his commitments and although 
Bryanston's hankers sought an even faster rate of repayment they appear to 
have been satisfied with what was being achieved. 

12.79 So far as the collection of the NUB’s lendings were concerned it 
was quite a different story, as is shown by the extremely high level of bad 
debt provisions which became necessary. The large majority of the debts to 
which these relate were made during 1972 and the early months of 1973 on 
the sole authority of Mr Smith, with no formal board approvals having been 
obtained. Although Mr Smith told us that he had discussed the advances 
with Mr Regard, we consider that Mr Smith was mainly responsible for the 
making of so many loans which proved to be uncollectable. 

12.80 At the beginning of the litigation between Mr Smith and Mr Regard 

in April 1978 (see 19.50) the latter’s solicitors wrote to Mr Smith setting 

out details of claims of over £3.1 million and stating: 

’We are instructed by our client Scandic Credit and Commerce Ltd, 
the name under which (the NUB) now trade, that the Shoreditch 
branch of (the NUB) incurred substantial losses whilst under your 
control. In the circumstances our client has been advised that 
your conduct amounts to a breach of the fiduciary duty owed by you 
to them. In addition our client has indicated to us a number of 
loans authorised by you in your capacity as chairman and managing 
director of (the NUB), to parties whom you should have realised 
were uncreditworthy. In the circumstances these loans must be 
considered as unreasonable and your conduct negligent . . . . ’ 

Although we would not seek to justify Mr Smith’s conduct, we would point 

out that Mr Regard admitted to us that in general he was aware of the loans 

which were being made by the NUB. We question Mr Regard’s motives in 

initiating these claims in 1978 after his acquisition of the Bryanston 

Group . 

12.81 In this chapter we have given details of the bad debt provisions 
which were in fact included in the 1974 Bryanston accounts. These accounts 
were published after Bryanston had ceased to be a public company as the 
consequence of the successful ATSO offer: there were even larger provisions 
computed for the purposes of that offer. As will be seen, Mr Smith 
reported that the pressure from the group’s bankers was intolerable and he 
declined to allow Mr Rudd, who was advising the minority shareholders, to 
confirm this for himself. At 18.23 we compare this with the true situation 
as described in this chapter: of the banks applying firm but not excessive 
pressure and of Mr Smith achieving an orderly run-down of liabilities. 
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CHAPTER 13 



THE INDUSTRIAL DIVISION 1973 ~ 1974 



INTRODUCTION 

13.01 The end of 1973 saw the collapse of the secondary banking sector. 
Bryanston already faced problems in finding the monies to repay the 
Griffiths Bentley deposits (9.51). Money on call had been used for longer 
term lending, in particular for property dealing, and by December 1973 the 
future was bleak. The reason why Bryanston survived the following years 
was its controlling investment in AIL. The funds necessary for the 
repayment to Griffiths Bentley were provided by AIL which placed more than 
£1.4 million on deposit with the NUB. Mr Hegard attempted to disguise the 
extent of this lending by throwing a ’smokescreen', to use his own word, 
over certain transactions in AIL's 1973 accounts. This deception was 
discovered by Price Waterhouse and was a factor in their decision not to 
seek re-election as auditors of Bryanston and its subsidiaries, including 
AIL (14.33). 

13.02 The reliance of Bryanston upon AIL enabled Mr Hegard to assume a 
position of increasing importance. Seton Trust became more and more 
involved in the affairs of the industrial companies and subsequently of 
Bryanston. While Mr Hegard had been in charge of Griffiths Bentley, Seton 
Trust had acted as its secretary and financial adviser: his resignation as 
a director of Griffiths Bentley in August 1973 terminated its relationship 
with Seton Trust. 

13-03 Seton Trust had become secretary of AIL in 1972 and had acted as 
its adviser on the acquisition of BHL and the bid for Herbert Morris. From 
the end of 1973 onwards Seton Trust was heavily involved with AIL and it 
effectively acted as AIL’s corporate head office with a retainer being paid 
for the services of Seton Trust’s managing director, Mr Cunningham. Large 
sums of money were paid to Seton Trust on a regular basis and were only 
accounted for at the end of each year. High fees were charged and in many 
instances we consider that these were excessive or in respect of fictitious 
work. The ultimate beneficiary was Mr Hegard who made a secret profit at 
the expense of AIL. This aspect is dealt with in Chapter 15 under the 
heading of Seton Trust Charges. 
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THE ROLE OF MR REGARD 



13.04 When Bryanston made its investment in AIL Mr Regard took charge 
of the activities of the industrial division. Mr Hewitt, the managing 
director of AIL at the time of Bryanston’ s purchase, soon found his 
position untenable. He explained to us: 

A. Mr Regard in fact acted as managing director in my view. I 

felt no particular animosity towards him, not personally, but 
he certainly acted as managing director and I did not see eye 
to eye with him on certain of the day-to-day running of the 
company (and the) operations of the company, and ultimately 
as you know I left the Group....’ 

and later 

A. ...Two people cannot do one job, particularly if they have 

got quite different ideas on how to do it. Before very long 
I was asked to leave. Indeed, I might tell you that towards 
the last two or three months I did very little there. It is 
to give you an idea: I would walk into my office with Regard 

sitting in my seat and literally having his feet on my desk. 

That, I think, expresses my feelings. I did not know whether 
to blow up or not. 

Mr Woollett told us: 

Q. What was the impression that Mr Regard gave when he 
joined? We notice, for example, that this minute is 
certainly the shortest minute we have looked at so far. 

A. This is Regard, of course. You were lucky to find a minute 
in a sense. Apart from the legal requirements, he kept no 
paper work and did everything very peremptorily. Very 
peremptorily. He was that type of man. 

The board minutes 

13.05 Prior to Bryanston’ s acquisition of Euro Pacific’s interests in May 
1972 the board minutes of AIL record in considerable detail the discussions 
which took place between the directors concerning all aspects of the 
group’s operation and in particular proposals for the reorganisation and 
rationalisation. The regularity and detail of these minutes is in complete 
contrast with the paucity of the minutes for the period subsequent to 
Bryanston’ s acquisition. During 1972 there were several lengthy formal 
minutes, prepared by advisers, concerning the requotation and acquisition 
of BHL. Thereafter the minutes exist merely to satisfy legal formalities. 
Nothing is revealed of any discussions held by the directors concerning the 
performance of the group or of their plans for the future. Mr Regard 
explained to us that he did not place much importance on minutes: 

Q. Are you somebody who is in favour of formalities such as 
minutes . . . ? 
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am afraid I do not place too much emphasis on it myself. 

Q. I think you would agree, would you not, that with non- 
executive directors, for example, there is a minimum of 
formality which is needed to ensure that they are in a 
position in which they know what is going on? 

A. That I ;fully agree with but as long as they are not in 

ignorance - as long as they are kept informed, whether it is 
actually minuted or not I am not too fussy about. If there 

was anything that I felt was kept from them I would inform 
them myself. 

And earlier when discussing the deposit by AIL with the NUB (see 8.65): 

Q. He (Mr Ainger) takes the point further down the page... that 
there does not appear to be any board minute of this? 

A. Where, in (AIL)? 

Q. Yes. You are putting £750,000 down, which you are having to 
borrow quite a bit of; is this not something that would 
normally be dealt with by the board of directors? 

A. Yes, but this was really very much a one man business. It 
was not a question of the directors not knowing it, because 
obviously Mr Smith knew that the money was there. I 
discussed it with Mr Woollett but... (the minutes) recorded 
very little. I was the only executive director and I ran the 
company as my own so to speak. I can accept that I can be 
criticised but that is the way a lot of things were done in 
this Group. It was a one man band.... 



Mr Woollett ’s position 

13.06 After the resignation of Mr Hewitt Mr Woollett remained as the only 
director who was independent of Bryans ton. Mr Court was appointed a 
director of AIL in September 1973 as a result of the agreement for the 
repayment of the deposits by Bryanston to Griffiths Bentley but he resigned 
on 7 January 1974 and during his period of office he attended no board 
meetings. 



13.07 Mr Woollett was thus the sole representative of the minority 
shareholders. At first he remained an executive director but following the 
sale of the electrical subsidiaries to ESB Incorporated in September 1973 
he relinquished his executive position, remaining a non-executive director. 
His role was not to be envied. Mr Regard explained to us: 

Q* Was there anybody on the board who would look after the 
minority shareholders? 

A- Mr Woollett was a completely independent man. He did not 
work for us - he did work for us before we sold the 
electrical group, but afterwards he stayed on as a 
non-executive director. I was able to persuade him about the 
desirability of doing it. Don’t forget we are on 70 per 
cent. There were two directors for all practical purposes. 

Mr Smith was a non-executive chairman; very much 
non-executive. He never interfered with it. That was a 
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working arrangement, otherwise it would not have worked. So 
it was me who ran the company and Mr Woollett I discussed 
things with. Bryanston on 70 per cent had two directors. 

Mr Woollett was independent and represented 30 per cent. He 
was in no way tied to us. 

Q. If you put it that way, ...it really means that in a sense 

when considering a transaction between (AIL) and Bryanston... 
the majority of the board would inevitably favour any 
solution that would keep Bryanston afloat. They could hardly 
do anything else? 

A. That is right. 



THE CHANGES IN LATE 1973 



The sale of the electrical engineering subsidiaries 

13.08 On 12 September 1973 AIL entered into a contract to sell its 

electrical engineering division to ESB for a cash price of £1,372,000. 

A letter of intent had been signed in April and an announcement made on 
16 August 1973. Mr Regard explained to us that ESB had made an unsolicited 
offer which AIL ’could not refuse'. The electrical engineering division 
required large capital investment to replace old machinery and after the 
reverse takeover of E & HP Smith the directors had decided to concentrate 
the group's activities on the stockholding business of BHL. The electrical 
engineering companies comprised a large part of the old E & HP Smith. The 
shareholders of AIL were sent a circular on 13 September and approved the 
sale at an extraordinary general meeting on 28 September 1973. 



13.09 The price received by AIL totalled £1,650,000, comprising 
£1,372,000 in cash and repayment of amounts due from the subsidiaries of 
£278,000. The circular to shareholders detailed the uses to which this 
money would be put: 

'The cash proceeds of the sale of the electrical engineering 
division will permit the Company to repay, to a major extent, the 
loans and overdrafts afforded to it by its bankers which at 
17 August 1973 amounted in aggregate to about £1,000,000; further, 
the £540,000 of 7 3/4 per cent Convertible Unsecured Loan Stock 
falls due for repayment in 1975, and it is the Company's intention 
to repay this Stock in full, at par, on the due date. In the 
meantime, any available monies will be utilised by the Company in 
the expansion of its present activities . ' 



13.10 But the proceeds were not so used. A comparison of the cash 
position of AIL, excluding the electrical engineering companies, at 
31 December 1972 and 1973 demonstrates where the proceeds went: 
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1972 



1973 

£'000 

(540) 

(340) 

401 

1,480 



Bank overdrafts 
Short term loan 
Cash and bank balance 
Deposit with the NUB 



£'000 

(735) 



(735) 



1,001 



It can be seen that most of the proceeds were deposited with the 
NUB. The circumstances surrounding this deposit are considered 
below at 13.16. 

Attempts to separate AIL from Bryanston 

13.11 After the collapse of the Griffiths Bentley offer (9.49) Mr Hegard 
was keen to separate AIL from Bryanston and during the latter months of 
1973 much thought was given to this. Cliff ord~Turner recorded in a note of 
28 September 1973: 

'For various reasons, (AIL) wants to separate its identity and 
future from that of Bryanston. One of the reasons is that (we) 
gather that Bryanston is likely to be involved in some very 
unsavoury litigation next week with which Hegard does not want to 
become involved. Another reason is that Hegard wants to pursue 
his own future and to use (AIL) as his vehicle.' 

13.12 The problems, both technical and relating to tax, of divorcing AIL 
were of such a magnitude that no feasible solution was found. Mr Hegard 
told us that at the end of 1973 he agreed with Mr Smith that he would have 
first refusal on the shares of Bryanston, which would have given him 
control of AIL. 

Bryanston increases its holding 

13.13 On 4 December 1973 Bryanston converted 7.8 million of its 'B' 
ordinary shares in AIL into voting shares and at 31 December 1973 it held 
9.37 million (64.2 per cent) of these shares. It will be remembered (8.59) 
that in November 1972 Bryanston had undertaken to consult the Quotations 
Department 'if as a result of any of the conversions or any other issue 
(Bryanston) will become beneficially interested in 65 per cent or more of 
the voting capital of E & HP Smith Ltd'. The conversion of 7.8 million 'B' 
ordinary shares did not itself make it necessary to consult the Quotations 
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Department, but further acquisitions should not have been made prior to 
such consultation. 



13.14 On 14 June 1974 Mr Cunningham telephoned Mr Richards of Clifford- 

-Turner to ask whether Bryanston could increase its holding to 75 per cent. 

Mr Richards subsequently spoke to Mr Creates of Rowe Rudd and noted; 

'(Mr Creates) said that when 'B' ordinary shares in (AIL) were 
issued in December 1972, Bryanston agreed with the Stock Exchange 
that it would not convert without first approaching the Stock 
Exchange. When Bryanston was proposing to convert in December 
1973, Rowe Rudd & Co approached the Stock Exchange re the 
conversion. The Stock Exchange required 35 per cent of (AIL) 
shares to be held by the public and that is why only (7.8) million 
of the 9.9 million 'B' shares were converted, taking Bryanston' s 
holding up to 64.4 per cent.... 

'Any further purchase by Bryanston would require disclosure, under 
Section 33, Companies Act 1967 to (AIL) and (AIL) would be under 
obligation by the Listing Agreement to disclose the details to the 
Stock Exchange, therefore, necessary for Bryanston to consult 
Stock Exchange before converting.' 

Mr Richards then informed Mr Cunningham of this conversation and his 
note goes on: 

'Saying that, in so far as Panel had acquiesced in exercising of 
conversion rights by Bryanston, they had not agreed to Bryanston 
purchasing any shares in the market or otherwise. If Bryanston 
proposed doing this they should first check with the Panel. 

'He agreed it would be necessary to go to the Stock Exchange 
before Bryanston converted any further 'B' shares... and also that 
it would be necessary to go to the Panel before Bryanston bought 
any more ordinary shares . ' 



13.15 On 16 July 1974 a contract note issued by Seton Trust recorded the 
purchase of 1,055,000 AIL shares by Bryanston. Despite the two telephone 
calls mentioned no reference had been made to either the Takeover Panel or 
the Stock Exchange. This purchase increased Bryanston' s interest in the 
voting equity of AIL to over 75 per cent. 

THE DEPOSIT WITH THE NUB 



The opening of the account and its build-up 

13.16 On 16 August 1973 AIL opened a deposit account at the NUB with a 
cheque for £500,000 drawn on BHL (its 100 per cent subsidiary). On 
17 August Bryanston repaid Griffiths Bentley £700,000 plus interest. By 
the end of October the amount on deposit from AIL had increased to over 
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£700,000 and the repayments made on the Griffiths Bentley deposit had 
increased to some £1.3 million. The next increase in the AIL deposit took 
place in December and must be traced in some detail. 

13.17 It will be noted that the monies repaid to Griffiths Bentley were 
in excess of the amount deposited by AIL. After the acceptance of the 
Bristol Street Group offer for Griffiths Bentley, Bryanston received some 
£600,000 and two million shares in BSG for its holding in Griffiths 
Bentley. The £600,000 was received during the early part of Hovember. 

13.18 The funds previously deposited by AIL were placed in an account at 
the MJB in its own name. In December 1973 AIL drew two cheques for 
£425,000 and £340,000 payable to Seton Trust, which on 18 December sent a 
cheque for £750,000 to the NUB with instructions to pay it to 'Seton Trust 
Clients Account’. The cheque was in fact paid into Seton Trust’s own 
account with the NUB on 19 December. On the same day the NUB placed 
£750,000 on deposit with the Anglo-Portuguese Bank, with which it currently 
had an overdraft of £500,000. In its 1973 accounts the NUB was able to 
show the excess of £250,000 as ’balance with bankers’. 

13.19 On 17 December Price Waterhouse had noted during their interim 
audit of the NUB; 

'The current outlook for the company is bleak indeed. 

As (the NUB) has consistently - and against better advice - 
borrowed short and lent long, the company faces a cash crisis with 
the lending banks beginning to put on pressure for repayment. 

'A critical moment will be reached when (the NUB) has to repay 
Griffiths Bentley the remainder of their deposit account - 
amounting to some £500,000 plus interest - early in the new year. 

Their ability to meet this obligation could be crucial.' 

13.20 In December 1973 AIL had borrowed £340,000 from Rowe Rudd. Neither 
this loan nor the payment of £340,000 made to Seton Trust several days 
earlier was recorded in the books of AIL. 

13.21 The books of both the NUB and AIL showed the balance of the AIL 
deposit account at 31 December 1973 as being slightly in excess of 
£700,000. The NUB also showed £750,000 being on deposit in the name of 
Seton Trust. AIL's books stated that £425,000 was on deposit with Seton 
Trust but there was no record of either the loan of £340,000 from Rowe Rudd 
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or the payment of the same amount to Seton Trust. AIL had given security 
to Rowe Rudd for the loan but this also was not recorded. 

13.22 The statutory accounts of AIL showed the true position, with 
note 12 stating: 

’At 31 December 1973, the company had deposited a total of 
£1,480,000 with (the NUB) ’ 



13.23 Price Waterhouse’s investigations had uncovered the true position. 
The mistakes were not inadvertent: they were made for the purpose of 
disguising the true extent of the AIL deposit with the NUB. 



13.24 It will be remembered (13.09) that the circular to shareholders 
which sought their approval for the sale of the electrical engineering 
subsidiaries had stated how AIL intended to use the cash proceeds. The 
deposit with the NUB was contrary to these intentions and was likely to 
cause embarrassment to AIL. An indication of the problems was given in 
a note from Mr Hegard to Mr Squire, the AIL group accountant, in October 
1973: 

’Lloyds Bank have asked me for a pro forma balance sheet as of 
now. They are no doubt interested to see how we have applied our 
funds. I wonder if it is possible to produce a group one just 
showing loans to subsidiaries and showing the NUB deposit as a 
loan to (BHL) . We will, in the end, have to produce a consoli- 
dated one but I would like to leave this as long as possible.' 



13.25 We will now trace the difficulties which Price Waterhouse 
encountered in uncovering the true position. 



Price Waterhouse investigate 

13.26 On 18 April 1974 Mr Ainger , the Price Waterhouse partner in charge 
of the Bryanston audit, was sent a memorandum by a member of his NUB audit 
staff. This detailed the deposit of £750,000 by Seton Trust, the 
subsequent deposit of the same amount by the NUB with Anglo-Portuguese and 
explained that the deposit was repaid to the NUB in January and used for 
.three purposes: 

1. To enable Mr Smith to withdraw £200,000 from his current 
account; 

2. To enable Griffiths Bentley to be repaid the sum of £300,000; 

3. To enable a deposit of £200,000 to be repaid to Property 
Equity and Life Assurance Co. 
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The note concluded: 

'Seton Trust is now a major source of funds for NUB. We must 
ascertain the terms on which their money is held by NUB.’ 



13.27 On 22 April 1974 Mr Ainger met Mr Regard and Mr Squire to discuss 
certain audit problems concerning AIL. Price Waterhouse's main concern was 
the recoverability of the deposit from the NUB. Mr Regard stated that the 
convertible loan stock held by Bryanston was to be redeemed during 1974 and 
the amounts payable would be paid from the deposit account. The note of 
the meeting continued: 

’It was agreed that PW had not previously been informed of this 
arrangement and Mr Regard confirmed that Mr Squire had been aware 
of the arrangement. Mr Squire admitted that this was correct. 

’Discussion followed about the arrangements necessary to provide 
AIL with a good collateral and to satisfy (Mr Ainger), therefore, 
on the "recoverability" of at least the relevant part of the 
deposit.’ 



13.28 The deposit by AIL with Seton Trust of £425,000 was then discussed. 
Mr Regard explained that he did not wish to include in AIL s balance sheet 
substantial amounts of cash ’because to do so would certainly result in the 
clearing banks with whom (Bryanston) group had overdraft positions pressing 
for some reductions in the overdraft positions’. Mr Regard believed that 
the deposit had been placed with three institutions including the NUB and 
Slater Walker. He stressed that the money was never intended for use by 
Seton Trust in their business and he was anxious that Seton Trust should 
not be named in any note to the accounts. It was agreed that Seton Trust 
were not acting in the capacity of agent and Mr Regard emphasised that 
Seton Trust were making no turn on the money. 



13.29 Mr Ainger observed that the deposit was not minuted. 

’Mr Regard agreed but added that because the board was small such 

matters were frequently arranged by , 

meeting but that a minute could be arranged without difficul y. 

Mr Ainger said that he would need to consider the matter further to decide 

what documentation was required and that it would be necessary to establish 

the actual position of AIL with Seton Trust and the application of the 

money . 
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13.30 On the following day Mr Hegard wrote to Mr Ainger and confirmed 
that he had taken steps to clarify the position between AIL, the NUB and 
Seton Trust. It should be noted that Mr Hegard continued to withhold from 
Price Waterhouse the true extent of the deposit with the NUB, the loan from 
Rowe Rudd and the security which had been given. 

13.31 On 23 April 1974 a member of the Price Waterhouse audit team 
telephoned Mr Cunningham, who confirmed that Seton Trust had deposited 
£425,000 with the NUB as agents of AIL and that he had instructed the NUB 
that the deposit account should be named ’AIL a/c re Seton Trust’. 

Mr Cunningham stated that the original instructions to the NUB had been to 
the effect that the money deposited belonged to AIL and not to Seton Trust 
but that he was unsure whether these instructions were in writing. The 
note of the conversation concluded: 

’There is clearly an unre cone liable discrepancy between the 

intentions : 

(a) Expressed by PC Hegard that AIL should not show a cash asset 
(ie Seton Trust debtor) 

(b) Expressed by Cunningham that Seton acted only as agents and 
that therefore AIL had a direct relationship with NUB 

ie asset of a cash deposit a/c.’ 

13.32 The same member of Price Waterhouse’s team then telephoned his 
colleagues who were conducting the audit at the NUB and asked them to 
enquire whether any written instructions had been received by the NUB from 
Seton Trust concerning the title of the account to which the £425,000 had 
been placed. Subsequently he was informed that: 

1. Nobody at the NUB was aware of any such written instructions; 

2. A letter of 18 December from Mr Cunningham to the NUB 
instructed that an enclosed cheque for about £730,000 
(including almost certainly AIL’s £425,000) was to be 
credited to ’Seton Trust client a/c’, but no client was 
named ; 

3. Notwithstanding these instructions the NUB had credited the 
amount to Seton Trust’s current account and Seton Trust had 
certainly received statements to this effect but had not 
queried the bookkeeping error. 

13.33 On the same day Price Waterhouse gave Mr Squire a list of the 
information which they required to satisfy themselves about the deposit. 
This included a legal charge over the loan stock, copies of all 
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correspondence on the matter, documentary evidence formalising the terms on 
which the deposit was made and an AIL board minute, approved by all the 

directors, setting out in detail the arrangements and the relevant dates on 
which events took place. 

13-34 On 25 April 1974 Mr Cunningham visited Mr Ainger, having previously 
agreed with Mr Regard that he should fully explain the position. The 
explanations noted by Mr Ainger were that: 

!• In December 1973 AIL had sent two cheques to Seton Trust for 
£425,000 and £340,000; 

2. After deducting £15,000 to be held in its current account 
Seton Trust sent a cheque for £750,000 to the NUB for the 
account of AIL; 

3. Shortly afterwards AIL borrowed £340,000 from Rowe Rudd, who 
took security on shares in Derritron and Herbert Morris by 
means of blank transfers and 'presumably declarations of 
trust' . 



13.35 Mr Ainger 's note of the meeting continued: 

'These facts were as Mr Cunningham understood them and he said 
that he believed confusion has arisen because of the various hats 
that were being worn (particularly, by inference, by Mr Regard). 

Mr Cunningham said that his purpose in coming to see me was to put 
the position of Seton in a proper context and to avoid, if 
possible, any adverse reference to them in the accounts of AIL.’ 

Mr Ainger listed the questions which remained to be answered: 

'1. Why do AIL books not show the true position relating to Seton 
and particularly to the loan from Rowe Rudd? 

2. Why did PCH not make any mention of the name of Rowe Rudd at 
my meeting with him on 22 April? 

3. Why do the records of AIL not record the charges granted to 
Rowe Rudd to secure the loan? 

4. Why does the security lodged with Rowe Rudd apparently exceed 
the amount of the loan to a substantial extent? 

5. What are the terms of the loan with Rowe Rudd? 

6. What are the terms of the deposit with NUB?... 

11. The question remains to be asked why AIL sent two cheques to 
Seton for passing on to NUB....' 

13.36 Mr Ainger had been told by Mr Cunningham on 25 April 1974 that no 
bank was involved and that the share certificates were with Rowe Rudd. 
Accordingly Price Waterhouse staff had arranged to visit Rowe Rudd on 
29 April to inspect the certificates. They had wished to visit Rowe Rudd 
on 25 April but Mr Logan, who was now employed by Rowe Rudd, had been 

261 



Printed image digitised by the University of Southampton Library Digitisation Unit 



unable to produce the certificates, as their note put it, ’for a variety of 
reasons ’ . 

13.37 On 26 April Mr Squire telephoned Mr Ainger to say that he now knew 
more about the share certificates of Derritron and Herbert Morris. In 
August 1973 3,400,417 Derritron shares had been lodged as security with a 
bank in respect of a loan of £340,000 made to AIL. In March 1974 further 
security had been requested and it was agreed that 257,500 Herbert Morris 
shares would also be lodged. A share certificate for nearly one million 
shares had been sent to the bank and a balance certificate was due for the 
excess . 

13.38 This telephone call served only to create further confusion in the 
minds of the Price Waterhouse team as to the true position. 

The truth emerges 

13.39 On 3 May 1974 Mr Ainger and two of his staff met Mr Hegard. A full 
note was taken of the meeting: 

1. Mr Hegard acknowledged that AIL had sent to Seton Trust two 
cheques for £340,000 and £425,000 and that £750,000 had been 
passed by Seton Trust to the NUB. 

2. Mr Hegard stated that the £750,000 had been deposited with 
the NUB for and on behalf of AIL and that this would be 
confirmed in writing by AIL, Seton Trust and the NUB. 

3. Mr Hegard agreed that the parties would confirm that the NUB 
account to which the amount had been credited was to be 
designated as ’Amalgamated Industrials Limited - Deposit 
Account’ and that the terms of interest and repayment would 
be confirmed in writing by the NUB. 

4. Mr Hegard agreed that £15,000 of the amounts paid by AIL to 
Seton Trust had been retained by Seton Trust. He agreed to 
inquire why Seton Trust had done this and stated that if the 
£15,000 was not required to defray expenses chargeable to 
AIL, it would be repayable on demand. 

5. Mr Hegard confirmed that Rowe Rudd had paid the sum of 
£340,000 to AIL in December 1973 and that this was a loan to 

6. Mr Hegard confirmed that Rowe Rudd had been given as security 
for their loan: 
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(a) a letter of hypothecation; 

(b) a guarantee in writing by Mr Hegard; 

(c) share certificates for some 3.4 million shares in 
Derritron together with blank forms of transfer 
signed and sealed by AIL. 

7. Mr Hegard confirmed that a cheque had been given to Rowe Rudd 
by AIL for £100,000 but explained that it had been intended 
that this cheque should not be presented unless it was agreed 
with AIL that the cheque be used as part repayment of the 
loan of £340,000. He further stated that these items had 
been given to Rowe Rudd in December 1973 and not in August 
1973. 

8. Mr Hegard confirmed that on 8 April 1974 share certificates 
for 257,500 shares in Herbert Morris had been given to Rowe 
Rudd as additional security, together with blank forms of 
transfer signed and sealed by AIL. 

9 . Mr Hegard believed that the shares given as security had been 
transferred to the name of bank nominees in order that Rowe 
Rudd could pledge the shares to various banks who had 
advanced monies to Rowe Rudd to enable them to fund their 
loan to AIL. 

13.40 The note continued: 

’PLA (Mr Ainger) stated that there was no record or reference in 
the books of AIL to record the loan from Rowe Rudd, the payment of 
£340,000 to Seton, the retention by Seton of £15,000, the deposit 
of £325,000 (part of £750,000) with NUB made by Seton on AIL’s 
behalf, the deposit of £425,000 with NUB made by Seton on NUB's 
behalf, the cheque for £100,000 given to Rowe Rudd, the letter of 
hypothecation, the signing and sealing of blank forms of transfer. 
PCH (Mr Hegard) agreed that this was the case and admitted that 
AIL had attempted to ’’throw a smokescreen around these 
transactions" . 

’PLA advised PCH that there was also no entry in the register of 
charges to record the pledging of the shares as security. PCH 
stated that he did not believe that this was necessary. PLA 
confirmed that it was necessary. 

’PLA advised PCH that the pledging of the shares without prior 
permission of the trustees for the debenture holders was a breach 
of the Debenture Trust Deed. PCH acknowledged this and suggested 
this would be regularised by transferring ownership of the pledged 
shares from AIL to (BHL) which was not a charging subsidiary under 
the Debenture Trust Deed.’ 
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13.41 After this meeting steps were taken to correct all relevant 
records. The bank accounts at the NUB were reconstructed to show the 
amount of £750,000 being paid into the 'Amalgamated Industrials Ltd Deposit 
Account ' . Rowe Rudd confirmed to Price Waterhouse both the balance of the 
loan outstanding at 31 December 1973 and 6 May 1974 and the security held. 
On 6 June 1974 a board meeting of AIL resolved that its holdings in 
Derritron and Herbert Morris should be transferred to BHL with effect from 
18 December 1973. The next day, 7 June 1974, an agreement was signed 
between AIL and Bryanston whereby it was agreed that the £540,000 loan 
stock would be repaid out of the AIL deposit account and Bryanston waived 
all its rights of conversion. On 18 June the NUB confirmed to Price 
Waterhouse that the balance on deposit by AIL at 31 December 1973 totalled 
some £1,480,000. 

13.42 The 1973 statutory accounts of AIL showed the corrected position of 

a deposit with the NUB of £1,480,000. Note 12 stated: 

'At 31 December 1973 the company had deposited a total of 
£1,480,000 with the NUB, a fellow subsidiary which has banking 
status under S.123 of the Companies Act 1967. At 31 May 1974 the 
deposits amounted to £1,243,000. Interest is earned on the 
deposits at 13 1/8 per cent. 

'Under the terms of an agreement dated 7 June 1974 ... up to 
£540,000 of the amount deposited is payable to the holding company 
on or before 31 January 1975 in satisfaction of the amount due in 
redemption of the 7 3/4 per cent Convertible Unsecured Loan Stock 
1975.’ 



Responsibility of individuals 

13.43 Mr Regard accepted sole responsibility for the 'smokescreen'. He 

had hoped that Price Waterhouse would accept that Seton Trust were acting 

as principals and that as a result the full extent of the deposit with the 

NUB would not be shown in the accounts. He considered that he was 

representing Bryanston, the major shareholder in AIL, and that it was in 

the best interests of AIL if Bryanston was supported at that time of 

difficulty. He further wanted to avoid disclosure of the extent of the 

deposit with the NUB because many of the industrial subsidiaries' managing 

directors were unhappy with Bryanston' s involvement. Mr Regard told us: 

'...It is probably not very good accountancy practice, I will 
accept that and not good commercial practice. I did (it) solely 
for Bryanston Finance to survive, which I think was in the share- 
holders' interest. There was nothing personal. There was no 
personal gain to me in the device. Also, if there is any blame to 
be attached to that particular transaction I think that must come 
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to me because, quite frankly, Smith did not understand what I was 
doing . . . . ’ 



13.44 Mr Woollett only became aware of the deposit with the NUB upon 
completion of the audit at which time he approved it on the basis that it 
bore a commercial rate of interest and was necessary to save Bryanston. 

He was not told about the smokescreen by Mr Regard: 

A. ...You see, I did not know about this and let us be frank - 
my problem, as an operations director would not have exposed 
this to me. I had to rely on auditors at the end of the day 
for many transactions. 

Q. When you found out about it, were you happy about it? 

A. I do not think I ever found this out - this manipulation 

here. All I was able to see was the annual accounts. The 
auditors never drew this to my attention, with all due 
respect . 

Q. So you were not aware that ... transactions had been made 
without entries in the books of AIL? 

A. I was not, no. 

Q. Would you necessarily have seen the audit letter? ...Would 
you have seen this? I mean, it is sent to Mr Regard. 

A. No, I would not have. 

Q. Did he normally discuss with you the things that the auditors 
had discussed with him concerning the group? 

A. No. 



13.45 Mr Smith’s evidence to us accorded with that of Mr Regard. 

Mr Smith was not aware of the detailed arrangements made by AIL to lend 
money to the NUB: 

A. ...If I remember rightly, I asked Per at that time whether he 
could lend any money, if he had any money, which could be 
deposited with (the NUB). He said he would try. I think 
this is how he tried. We had to pay back Griffiths Bentley. 
This is how he tried and it is how it was all done I expect. 
Q. Did Price Waterhouse tell you about this? 

A. No. I was only interested in seeing the money in the bank 
and paying it off. 

Q. You were chairman of (AIL) at the time as well as being 
chairman of (Bryanston)? 

A • Y0S • ^ 

Q. You allowed Mr Regard to lend the money from one company of 

which you were chairman to another company of which you were 
chairman? 

A. He signed all cheques and he had complete day-to-day 

control I did not really understand the whole thing. 



Treatment by the auditors 

13.46 Mr Ainger was in no doubt that the matter had been deliberately 
concealed : 
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Q. ...In your view was Mr Hegard causing false entries to be 
made or perhaps no entries at all? 

A. I think I have to reply ”yes" to that, in the sense that you 
will recall from looking at the papers the entry in the books 
was a debit balance from Seton Trust of some £400,000 odd and 
that the remainder of it, the loan from Rowe Rudd, was not 
reflected on either side, as it were, and this had reached a 
stage very late in the audit; I do not know what had been 
said to my staff and managers but clearly this had been a 
matter of discussion considerably lower down. It still 
remains unclear. But at the point at which I had the final 
meeting with Mr Hegard the nature of these transactions was 
still not known to us and he did indeed attempt to mislead me 
in the information he gave originally. . . . 

13.47 We asked Mr Ainger if he had considered qualifying the 1973 

accounts of AIL on the grounds that proper books had not been kept. 

Price Waterhouse replied in writing: 

’Mr Ainger confirms that he did not consider qualifying the 1973 
accounts for failure to keep "proper books of account". His view 
was that our audit investigations had allowed us to correct the 
(AIL) accounts in order to show a true and fair view and that, 
having been satisfied on that point, he would not have felt it 
necessary to refer to the state of the books in the audit opinion. 
This view reflects the firm's opinion, which we believe to be 
shared by other firms of auditors, to the effect that the question 
of a qualification in respect of proper books of account is 
generally in issue only when book-keeping deficiencies are such as 
to prevent the preparation of accounts showing a true and fair 
view of a company's results and financial position. As to the 
time at which entries should be made, our view is that there were 
no legal requirements for books of account to be kept up to date 
throughout the year prior to the enactment of the Companies Act 
1976, which included in Section 12 (3) (a) the words "at any 
time" . ' 



13.48 The deception by Mr Hegard was only one of the reasons why Price 

Waterhouse resigned as auditors of Bryanston (14.33). It was not the 

reason for their resignation as auditors of AIL. Having decided to resign 

as auditors of Bryanston, it was logical that they should also resign as 

auditors of AIL. Price Waterhouse told us: 

'We would emphasise that the reason for our resignation as 
auditors of Amalgamated was that we had decided not to continue as 
auditors of the Bryanston Finance Group generally, and not the 
difficulties that we had experienced in the course of the audit of 
the 1973 Amalgamated accounts. The incident of concealment was 
just one factor in our decision not to continue as auditors of 
Bryanston. The incident itself was regarded as closed by the time 
we had completed the audit, and we were satisfied that the true 
position was fully disclosed in the accounts. This was not a 
continuing course of conduct, and there was no reason to suppose 
that it would recur in future. To the extent that it cast doubt 
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on Mr Regard’s business standards, we believed at the time that 
Andersens, from whom we had taken over the Amalgamated audit for 

one year only, were well acquainted with Mr Regard.’ 



13-49 Mr Ainger could not say whether Mr Woollett (who denied it: see 
13.44 above) was told of the details of the deception. Price Waterhouse 
informed us in writing: 

’As far as Mr Woollett is concerned, we obtained from him a letter 
of representation in respect of the 1973 accounts dated 16 May 
1974 and a supplementary letter dated 30 May 1974. We attach 
copies of these letters from which it does appear that Mr Woollett 
was aware of the transactions . ' 

The only references in these letters to the transaction surrounding the 
smokescreen are: 

’2... the assets in the balance sheet at that date were then owned 
by the company free of any charge in favour of third parties other 
than the charges created: 

(b) by letter of hypothecation in respect of quoted shares 
deposited with Rowe Rudd & Co. 

’10. Events since the balance sheet date: 

(2) apart from changes in the ordinary course of business, 
have not made the present financial position substantially 
different from that shown by the balance sheet, except as 
stated below: 

(a) repayments totalling £175,000 have been made to Rowe 
Rudd 6e Co in respect of the short term (loan) and the 
same amount has been repaid to the company by (the 
NUB). ’ 



13.50 The letter of 30 May confirmed that the outstanding amounts due to 
Rowe Rudd had been settled on 21 May and that all the share certificates 
had been returned free of charges, liens or any other encumbrances. 

13.51 Mr Woollett told us that he knew of the deposit with the NUB 
because It was in the accounts but that he was not Informed of Mr Hegard's 
deception. We consider that although signed by him the letters of 16 May 
and 30 May provide no evidence that he knew of the deception: they confirm 
only that he knew of such transactions as were reported in the accounts. 

13.52 In September 1974 Price Waterhouse sent an audit comments letter 
concerning All's 1973 accounts to Mr Hegard. This letter detailed the 
errors which had arisen in conducting the deception and made 
recommendations for the improvement of the company records. Mr Woollett 
told us that he never saw this letter: we accept his evidence. 
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13.53 Mr Ainger also thought that he must have informed Mr Smith of the 
circumstances surrounding this deception at the time that he gave Mr Smith 
the reasons for his firm resigning as auditors. In contradiction, Mr Smith 
denied knowledge of the smokescreen. Price Waterhouse kept no record of 
the meeting at which they discussed this matter with Mr Smith. We think 
that Mr Ainger is mistaken in his recollection (see also 14.37). 

Conclusion 

13.54 To summarise, by 31 December 1973 AIL had deposited £1,480,000 with 
the NUB but the books of AIL did not record the true position. The deposit 
was only shown as some £750,000 and Seton Trust were shown as having been 
advanced £425,000. A loan of £340,000 from Rowe Rudd and the deposit of 
this amount with the NUB via Seton Trust were not recorded at all; nor was 
there any record of any of the securities given to Rowe Rudd in respect of 
the loan. The true position was only determined by Price Waterhouse after 
exhaustive enquiries and investigations. 

13.55 Mr Regard has accepted full responsibility for this attempted 
deception of the auditors. We accept that Mr Smith and Mr Woollett were 
not aware of the details. Mr Regard had the opportunity to disclose the 
true position to Price Waterhouse at the meeting on 22 April 1974 but 
failed to do so. 

13.56 By S.19 of the Companies Act 1976 it is now an offence for an 
officer of a company to make a misleading or false statement to auditors in 
defined circumstances. If this section had been in force at the time we 
consider that Mr Regard would have committed an offence. 

13.57 As to qualification (see 14.05), it is true that prior to the 
coming into force of the Companies Act 1976 accounts were not usually 
qualified on the grounds that proper accounting records had not been kept 
if the books were corrected after discovery. It was to prevent such 
undisclosed rectification that S. 12(3) (a) of the 1976 Companies Act imposed 
a requirement that every company’s accounting records should 'disclose with 
reasonable accuracy, at any time, the financial position of the company at 
that time’. Subsequent correction cannot now be concealed. 
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13.58 Prior to the 1976 Companies Act it was the practice of auditors to 
regard the fact of correction of even serious mistakes as being consistent 
with the keeping of proper books of account (consider the situation at 
Shoreditch in 1973: see 5.53). But where the original entries were made 
falsely and with intent to deceive, the question of qualification always 
had to be considered. It was a matter of judgment; where an employee, not 
being an officer of the company, made fraudulent entries on his own 
initiative for his own purposes and where correct entries could be 
substituted, then we accept that auditors could well have decided not to 
qualify. On the other hand, where a director made the false entries and 
admitted that this was done with intent to deceive and, moreover, where the 
director proposed to continue to act (in this case as chief executive), 
then we are of the opinion that auditors could not properly have said that 
proper books of account were kept during the year. It follows that we 
believe that the accounts of AIL for 1973 ought to have been qualified. 

(And the accounts of Bryanston should have been similarly qualified because 
Mr Regard was a director of that company and AIL was a material, 
consolidated subsidiary.) 

13.59 We think that Mr Smith was not informed of the deception: we find 
it surprising that no record of the resignation meeting with Mr Smith was 
kept by Price Waterhouse. Nor was Mr Woollett informed. The audit 
comments letter was addressed to Mr Regard and served little purpose: 

Mr Regard was well aware of the errors found since he had perpetrated the 
deception. Mr Woollett had no means available to him to ascertain that a 
deception had been attempted by the chief executive and in the 
circumstances we believe that Mr Woollett ought to have been informed in 
person of the deception. 

13.60 The attempted concealment of the extent of the involvement between 
AIL and the Bryanston Group by Mr Regard would have been of great interest 
to the minority shareholders of AIL. Price Waterhouse’s failure to inform 
Mr Woollett or to qualify AIL’s accounts meant that the shareholders did 
not become aware of their managing director's conduct. 
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SUBSEQUENT EVENTS 



Other disposals 

13.61 During 1974 several other subsidiaries were disposed of by AIL. 

With effect from 1 January 1974 Mechanical Tools & Gauges Ltd was sold to 
Warwick Engineering Investments Ltd for a cash price of some £584,000 to be 

paid in three instalments over the period to February 1977. Later in the 

year Anderson & Jarvis Engineering Co Ltd was sold at a modest price. 

13.62 These sales effectively completed Mr Regard’s rationalisation 

programme. The group's remaining interests were now concentrated in stock- 
holding of engineering supplies and several small manufacturing units. 
Nearly all the old E & HP Smith subidiaries had been sold and AIL's 
interest in the engineering industry was reduced to its shareholding in 
Herbert Morris . 

Derritron 

13.63 In May 1973 AIL had sold Hanbush to Derritron in return for 
Derritron shares which gave AIL a holding in Derritron of approximately 
26 per cent. A term of the sale was a warranty by AIL that Hanbush would 
achieve profits before tax of £80,000 for the year ending 31 December 1973. 
The actual profit was well below the warranted figure and Derritron made a 
claim against AIL. This resulted in acrimonious litigation during 1974 but 
in November AIL announced that it had acquired further shares in Derritron 
as a result of which its holdings exceeded 50 per cent: it then made an 
offer for the remaining shares. 

13.64 The history of AIL's interest in Derritron, and details of the 

litigation and the acquisition of the majority shareholding, are set out 
in Chapter 16. 
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CHAPTER 14 



PRICE WATERHOUSE 



INTRODUCTION 

14.01 In this chapter we review Price Waterhouse’s performance as 
Bryanston’s auditors. Those points which are discussed elsewhere are 
merely summarised and crofes-ref erenced. Three subjects are dealt with in 
detail: the 1972 accounts; the 1973 accounts; and Price Waterhouse's 
resignation in 1974. It will be seen that we are critical of the auditors’ 
work on the 1972 and 1973 accounts and of the fact that when Price 
Waterhouse did resign they went too quietly. 

14.02 Price Waterhouse first came into contact with Mr Smith in 1960 
when he became a director of Knitmaster Holdings Ltd, of which they were 
auditors. This company later changed its name to Amalgamated Industrials 
and was sold to E & HP Smith in 1965 (see 3.05). In March 1966 Mr Cherry 
of Price Waterhouse attended a meeting to discuss Bryanston’s flotation. 
This was at Mr Smith’s instigation as he wanted Price Waterhouse to become 
the new group’s auditors (see 3.24). They took over as auditors of the NUB 
in December 1966 and became Bryanston’s auditors on its incorporation in 
late 1967. We accept Mr Smith’s evidence that he asked Price Waterhouse to 
become auditors of the company and Clifford-Turner to act as solicitors 
because he wished to surround himself with ’the best people’. Having 
acquired this top-level advice it was not always Mr Smith’s custom to use 
it: on occasions he felt that some of the business was more suitably 
handled by smaller firms and at other times, particularly when Price 
Waterhouse gave him advice on the controls and procedures desirable in the 
running of the NUB, Mr Smith was unable or unwilling to take effective 
action. 



14.03 Mr Cherry remained the partner in charge of the Bryanston audit 
until the end of January 1973 when Mr Ainger took over. Bryanston’s 
financial year ended on 31 December and so Mr Ainger was the partner 
responsible for both the 1972 and the 1973 statutory accounts. Mr Cherry 
qualified as a chartered accountant in 1945 and joined Price Waterhouse in 
1946: he became a partner in 1960 and is now retired. Mr Ainger qualified 
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in 1952 and joined Price Waterhouse three years later: he became a partner 
in 1966. 

THE DUTIES OF AN AUDITOR 

14.04 We are critical of the way in which Price Waterhouse carried out 
their duties as auditors for the years 1972 and 1973 and we think that it 
would be helpful if we gave a brief description of such duties so far as is 
relevant to this chapter. (There have been changes since 1974 in the law 
relating to auditing but these do not affect our comments.) 

14.05 An auditor is obliged to examine and report on the accounts 
prepared by the company for presentation to the shareholders and to state 
if such accounts give a true and fair view of the company’s affairs and 
results for the year and that they comply with the Companies Acts. If the 
auditor concludes that he cannot state that the accounts do give a true and 
fair view, or that they do not comply with legal requirements, then he must 
say so in his report and explain the reasons for his conclusion: this is 
referred to as ’a qualification’. An auditor also has a duty to state in 
his audit report if he considers he has not obtained all the information 
and explanations which are necessary for the purposes of his audit or if 
proper books of account have not been kept. 

14.06 It is normal practice for the auditor to inform the company’s 
officials and, where appropriate, its directors of material weaknesses in 
systems and controls which become apparent to him during his audit work. 
During the work that the auditor carries out to enable him to reach his 
opinion he may come across improper behaviour by the company’s officers or 
employees which does not have a material effect on the accounts and which 
he is not therefore obliged to mention in his report. Nevertheless, it is 
his duty to inform the appropriate senior official of irregularities that 
he has found and in the event that the improper behaviour is that of a 
director the auditor should ensure that the board is informed. 



FLOTATION 

14.07 The flotation of Bryanston which took place in March 1968 had been 
discussed for some years (Chapter 3). Price Waterhouse had given their 
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view in 1967 that the company was not ready for flotation and both Leopold 
Joseph and London & Yorkshire Trust had declined to sponsor an issue. When 
Rowe Reeve, as brokers, agreed to be the issuing house Price Waterhouse 
consented to be the reporting accountants. It was possible for them to 
refuse: it is apparent that the question was seriously considered and that 
Mr Cherry consulted a meeting of his partners on the matter. Mr Cherry 
tells us that in his view it was 'not the happiest’ candidate for 
flotation; that Mr Smith had expressed his intention of running Bryanston 
and the NUB in the way that a public company should be run; that he had 
made several significant changes to that end; and that the view of the time 
was not quite so particular as it is now of the quality of companies 
brought to the market. In any event Price Waterhouse took the view that it 
was a company which was suitable for flotation. We accept Mr Cherry's 
evidence and believe that it was a view that Price Waterhouse could 
reasonably take in 1968. We regard it as unfortunate that Mr Cherry did 
not express to Mr Baker and to Mr ASW Joseph, the new non-executive 
directors, their concern over the way Mr Smith controlled certain aspects 
of the business and their hopes and recommendations for change. Neither 
Rowe Reeve nor Price Waterhouse ensured that the new directors had the 
pre-flotation accountants' reports brought to their attention. 

1968 - 1971 

14.08 During the years immediately following flotation it became apparent 
that despite Mr Smith's good intentions he found it irksome to conduct his 
business with the degree of consultation and observance of procedure that 
is proper for a public company. Price Waterhouse endeavoured to change his 
ways by sending letters of advice and comment arising out of their audits. 
At least until 1972 the progress of Bryanston' s profits was satisfactory; 
Price Waterhouse's suggestions for improvement in controls and staffing 
were made regularly; and although not all these suggestions were adopted 
such problems as arose did not cause Price Waterhouse serious concern. 

14.09 We have seen in Chapter 7 that in late 1971 Mr Smith decided that 
the property business was attractive and one in which he and Bryanston were 
insufficiently Involved. It seemed highly remunerative but he knew little 
about the dealing side as his previous involvement had been limited to 
lending upon mortgage. Mr Smith had become acquainted with Mr O' Farrell, 
the partner of his nephew's wife, and had been lending money to him or his 
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business at irregular intervals for several years. In December 1971 
Mr O'Farrell came with others to Mr Smith with a proposition to buy the 
Hallmark Portfolio of properties and Mr Smith agreed that the NUB would 
lend the deposit money of £400,000 (7.43). 

14.10 By 31 December 1971 the loans to the Morris O' Farrell group (MOF) 
shown on the list submitted to the board on 9 February 1972 amounted to 
£316,541. The money lent as deposit for the Hallmark Portfolio was 
recorded in the name of one of Mr Smith's companies, BPGL: the balance 
outstanding was £153,500. There were other balances (of £237,409) which 
were MOF accounts but not shown as such on the list submitted to the 
meeting. 

14.11 While £316,541 is a substantial amount there was no obvious 
connection between Mr O'Farrell and Mr Smith. Price Waterhouse told us 
that they did not know that the Mrs Morris who was the partner of 

Mr O’Farrell was the wife of Mr Smith’s nephew Michael Morris (7.12). 

Mr Smith became a director of British Freeholds on 9 March 1972 and notice 
of this appointment was filed with the Registrar of Companies five days 
later; but it would have been fortuitous if this had come to Price 
Waterhouse's attention. We do not consider that the facts available to 
Price Waterhouse called for any particularly intensive enquiry at the 1971 
audit: there was not then any apparent cause for concern. 

1972 ACCOUNTS 

14.12 In the spring of 1972 Bryanston acquired BPGIi, which now owned the 
Hallmark Portfolio, from Mr Smith and MOF. Price Waterhouse were not 
involved with this acquisition, beyond the fact that they knew that it was 
happening, until after its completion when they were asked to advise on the 
accounting treatment of the transaction. Price Waterhouse were not invited 
to prepare the acquisition report on BPGL for use in the circular to 
Bryanston shareholders. While there is no custom which dictates the use of 
a company's auditors to make such investigations, and we do not suggest 
there should be, it turned out to be unfortunate in this case. Price 

Waterhouse would have had an opportunity of discovering the relationships 
involved at their earliest stage. 
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14.13 We have considered (7.121) the question whether Mr Smith’s share in 
the acquisition of BPGL should really have belonged to the NUB as it 
advanced all the deposit money. Whichever way that question is answered we 
do not think that Price Waterhouse then had any opportunity of knowing 
enough about the transaction to ask such a question. However, the 
acquisition of BPGL did establish a close association between Mr O’Farrell 
and Mr Smith and this was evidenced in a public document. 

14.14 During 1972 the MOF property dealings with which Bryanston and the 
NUB were connected gathered pace. By 31 December 1972 the consolidated 
balance sheet of Bryanston included advances to MOF or their companies of 
£1,364,000 and, additionally, guarantees of £2.8 million by Bryanston of 
borrowings by MOF companies from other banks. There is no doubt that these 
were very large sums in the context of Bryanston’ s business. 

14.15 Price Waterhouse’s 1972 audit team had available to them, and were 
aware of, the following information: 

1. The size of the MOF borrowings; 

■iV 

2. The fact that not all the MOF borrowings were properly 
secured; 

3. The size of the Bryanston guarantees of MOF borrowings from 
other banks; 

4. The fact that none of the Bryanston guarantees of MOF 
borrowings had any security whatever; 

5. The issue of Bryanston guarantees of MOF borrowings for no 
Indicated payment; 

6. The association between Mr Smith and Mr O’Farrell in the 
acquisition of the Hallmark Portfolio; the sale of BPGL to 
Bryanston; and the acquisition of Land Value Ltd in May 1972 
(6.77; 7.157); 

7. The sale of two BPGL properties to British Freeholds (an MOF 
company) in December 1972 which sale enabled the requirements 
to be met for the issue of the second tranche of Bryanston 
shares in payment for BPGL (7.185). 

14.16 Although the facts were there in the Price Waterhouse working 
papers for the manager and partner to see we do not find the evidence of 
their consideration of these points that we would have expected. In 
particular there seems to have been no real consideration of the size of 
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the total indebtedness of MOF and its related companies; of the very 
substantial part that these were of the loan portfolio; or of the links 
between Mr Smith and Mr 0’ Farrell. 

14.17 We have come to the conclusion that the 1972 audit of the NUB paid 

too little attention to the MOF balances and to lack of security. The 

Bryanston audit was carried out some weeks after the NUB audit was 
completed and failed to pay proper attention to the substantial guarantees 
or to relate them to the MOF loans made by the NUB. As a result 
insufficient attention was given to the recoverability of the MOF debt or 
to M0F*s ability to repay the loans made by other banks but which were the 
subject of the Bryanston guarantees. 

14.18 Mr Regard asked for a meeting with Mr Cherry and this took place on 

10 May 1973. Mr Cherry saw him alone and made a comprehensive note of the 

discussion (see 6.132). It is clear that Mr Regard was concerned that the 

1972 Bryanston profit may have been artificially increased by Mr Smith to 
show good results, in order to help him in his price negotiations ia the 
event of a bid from Griffiths Bentley. Mr Regard raised detailed points 
under three main headings: management fees; the lack of provisions for 
doubtful debts; and procuration fees. 

14.19 The questions raised about procuration fees concerned three 
companies, two of which (British Freeholds and KEL) were in the MOF group 
and in which Mr Regard suggested that Mr Smith might be associated with 
Mr 0* Farrell. These fees were brought into the NUB accounts in 1972 but 
there is nothing in the Bryanston or NUB records to suggest that they were 
contractually due to either of them. Mr Cherry’s memorandum records that 
he was telephoned the next day by Mr Smith who wanted to know what the 
meeting with Mr Regard had been about: it also records Mr Smith’s denial 
that the companies were associated with him and his assertion that the 
transactions were at arm’s length. Price Waterhouse have told us that they 
accepted Mr Smith’s assurances that there was no personal involvement, and 
they regarded the fee as ’an indication that such transactions were 
adequately remunerated’. We consider, however, that the receipt of such a 
fee in circumstances where there appeared to be no obligation to pay 
indicates an undesirable flexibility in arrangements with a person who was 
Mr Smith's partner in BPGL (7.173). 
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14.20 The question of Mr Smith’s connection with MOF was raised by Price 
Waterhouse again a few days later on 31 May 1973 when they were assured 
(see 7.191) that the sale of Abbey Road and Cannon Lodge to British 
Freeholds was at arm’s length. 

14.21 We are surprised that these suggestions made by Mr Regard, who 
Price Waterhouse have told us they regarded as an ’effective independent 
check’ upon Mr Smith, were only pursued as far as Mr Smith’s denials. We 
would have expected an investigation into why the other guarantees were not 
similarly remuneratedj even if only because it is unusual to account for 
procuration fees on an ’as and when received’ basis. 

14.22 In our view if due attention had been given to the information 
available, linked together as we believe that it should have been, 

Mr Ainger would have ordered an intensive inquiry into the MOF accounts. 
Such an inquiry would have disclosed the commitment letters from the Anglo- 
-Portuguese Bank and have informed Price Waterhouse of the fact that 
Mr Smith was guaranteeing the MOF borrowings from Anglo-Portuguese 
personally, a fact of which Price Waterhouse had not been aware. 

14.23 Finally for 1972 there is the identity of the Morris of the Morris 
O’Farrell partnership. Price Waterhouse were aware that Mr O’Farrell had a 
partner of the name of Morris but not aware that she was the wife of 

Mr Smith’s nephew who was at that time bankrupt and, as Price Waterhouse 

had noted some years before, ’of Guardian Bank fame’. Mr Smith tells us he 

cannot understand how Price Waterhouse were unaware of this connection as 

Mr Morris was in and out of the NUB all the time and there was no secret 

made of the activity nor of the relationship. On the other hand 

Mr ASW Joseph submitted to us that: 

’Neither Mr Baker nor Mr Dykes nor I knew that Mr Michael Morris 
was Smith’s nephew nor did we know that he was an undischarged 
bankrupt. Had we known the latter fact we would certainly have 
made different decisions, or possibly, we might have resigned if 
our views had not been accepted as we would not have been prepared 
to sanction loans to Mr Morris in those circumstances. The 
relationship was irrelevant, in banking terms.’ 

We accept that Price Waterhouse did not know but cannot escape the view 

that they would have found out if the inquiry referred to above had taken 

place. The involvement of Mr Smith’s bankrupt nephew did not alter the 

ability of the MOF partnership to meet its debts but would have increased 

the caution with which Price Waterhouse as auditors approached the MOF 

transactions. 
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14.24 We consider that, had Price Waterhouse discovered the true nature 
of the involvement of Bryanston and the NUB with MOF , they would have 
insisted on: 

1. full disclosure to the Bryanston board of Mr Smith's personal 
involvement , and 

2. full documentation of Bryanston/NUB ’ s dealings with MOF and 
Mr Smith's connections with that partnership, and 

3. the provision of adequate security to support both the NUB's 
lending and Bryanston' s guarantees. 

The necessary disclosure to shareholders and Price Waterhouse's further 
action would have depended upon what Mr Smith told his board and whether 
Price Waterhouse believed him; we cannot usefully speculate further. 

1973 AGM 

14.25 We have already discussed (9.09) the role of Price Waterhouse at 
the AGM of Bryanston held on 5 July 1973 when Lord Carbery, a shareholder 
in dispute with Mr Smith, asked questions concerning Mr Smith's dealings 
with the public group. It will be recalled that the week before the AGM 
Lord Carbery had issued a summons seeking the leave of the High Court to 
ask his questions and had thus given notice of what he intended to ask. 

Mr Smith stated in an affidavit sworn for use at the court hearing that he 
had never personally borrowed from the NUB (which was incorrect ~ see 6.78) 
he added that he made the affidavit 'after consultation with the auditors', 
although Price Waterhouse had refused to vouch for its contents. At the 
AGM itself Mr Ainger, despite having had notice of Lord Carbery 's 
questions, answered them in terms which gave the shareholders less than the 
full picture and conveyed an impression of certainty about Mr Smith's 
transactions with Bryanston which was not justified. 

1973 ACCOUNTS 

14.26 During the 1973 audit additional matters came to Price Waterhouse's 
attention and these had bearing on their view of Bryanston' s accounts for 
that year: 

1. Price Waterhouse had caught Mr Regard out in false accounting 
which was designed to hide the truth of a transaction from 
hoth Price Waterhouse as auditors and the shareholders of 
AIL. (This transaction is of importance and is described in 
detail at 13.16); 
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2. Mr Smith had suggested a provision of £200,000 against the 
MOF borrowings and Bryans ton's contingent liabilities on 
MOF ' s account ; 

3. Price Waterhouse had cause to believe that Mr Smith might not 
have told them the whole truth about the sales of Abbey Road 
and Cannon Lodge to British Freeholds in December 1972 
(7.201); 

4. Price Waterhouse had discovered that Mr O' Farrell's partner, 

Mrs Morris, was the wife of Mr Smith's nephew Michael Morris. 

They also learnt of Mr Smith’s personal guarantee of the 
Pimlico Estate transaction which was one of the MOF 
borrowings . 

14.27 We have already discussed (13.58) whether AIL’s 1973 accounts ought 
to have been qualified on the grounds that proper books of account had not 
been kept. The law has since been changed by S.12 of the Companies Act 
1976 but even in 1973-74 we have no doubt that in the particular 
circumstances (a deliberate attempt at deception by a director who was 
chief executive and who intended to remain in office) Price Waterhouse 
should not have permitted the smokescreen transaction to remain 
undisclosed. 

14.28 Price Waterhouse carried out a more extensive review of the MOF 
balances and guarantees in the 1973 audit. The position had changed in 
that they now had evidence that neither Mr Smith nor Mr Regard was as 
trustworthy as they had thought them to be in prior years. We have 
mentioned that Price Waterhouse had been informed on 31 May 1973 that the 
sale of Abbey Road and Cannon Lodge to British Freeholds was at arm's 
length. A Price Waterhouse note of a meeting with Mr Smith on 8 April 1974 
records : 

'In the course of discussion ATS admitted that at the time of the 
sale mentioned above it was intended that the properties should 
subsequently be sold back to (BPGL) with enhanced development 
potential as a contribution to future years warranted profits of 
(BPGL). PLA regretted most strongly that this intention had not 
been disclosed when the transaction was discussed during the 1972 
audit . ' 

When in our provisional criticisms we referred to Mr Smith having lied on 

this point to Price Waterhouse they submitted; 

'Whilst it was highly unsatisfactory that Mr Smith did not 
disclose to us a year earlier the unwritten arrangement for 
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Bryans ton to buy-back or share in future profits from this 
property, on learning of this arrangement Mr Ainger did not regard 
Mr Smith as having lied to him, but rather as having told him less 
than he ought. Mr Ainger has never accused Mr Smith of lies, nor 
has he said this of Mr Smith to anyone else. He did not regard 
the incident as grounds for changing his view of a client of seven 
years’ standing to one of complete mistrust. We take strong 
exception, therefore, to the way in which the Inspectors refer to 
"lies".’ 



14.29 In addition Price Waterhouse knew of Mr Smith’s personal guarantees 
of the Pimlico Estate transaction which should have made them enquire more 
deeply into other personal involvement; they had also discovered that the 
'Morris' of MOF was Mr Smith's nephew. 

14.30 The decision as to whether an audit report should contain a 
qualification is a matter of subjective opinion but we are surprised at the 
lack of evidence to show that any consideration was given to a 
qualification on the grounds of uncertainty as to whether Price Waterhouse 
had received all the information and explanations which they needed for the 
purposes of their audit. 

14.31 The problems that troubled Price Waterhouse during the 1973 audit 
are set out in the paragraphs which follow and which relate to their 
resignation. As will be seen from their contemporaneous documents, it is 
clear that they were sufficiently concerned to decide that they no longer 
wanted to have Bryanston as a client and not only on the grounds of 
undesirable publicity and difficulty over fees. It is therefore surprising 
that the reasons that led to their resignation did not also lead to 
consideration of qualification. 

14.32 Quite apart from these problems, however, we have no doubt that the 
auditors’ report on Bryanston’ s 1973 accounts should have been qualified as 
a result of the AIL smokescreen. 



KESIGNATION 



14.33 Mr Ainger told us that Price Waterhouse decided not to seek 

re-election as auditors for the following reasons: 

’If I may refer to some notes, knowing that this was a topic, 
forewarning me as you had. As I explained to you, I got involved 
in this audit in about February 1973. Following the issue of the 
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1972 accounts and the time, for instance, of the incidents which 
you have questioned me about this morning; the AGM and my 
requiring to be involved in the AGM; and shortly afterwards being 
required to give evidence against a client in what was obviously, 
(as) I was beginning to realise then, a very bitter dispute, I 
think that was the start of making me feel unhappy from the point 
of view of the firm continuing to be involved in situations that 
were giving rise to these sort of publicly known disputes. And 
there was during those months of 1973 unfavourable press for the 
group, not only from "Private Eye", but in other newspapers as 
well, I think, and then towards the end there were the 
resignations of the directors and the brokers, the team that had 
been there since flotation. Those aspects made me feel generally 
unhappy, even before I '^egan to get involved personally in the 

1973 audit. 

’But as we got into the 1973 audit all the difficulties that we 
had had with this group seemed to be so much worse now: its 
inability, almost its unwillingness, to set itself up with a 
proper administration; the Intermingling of Smith's personal 
accounts with those of the public company in a way that we - it 
was almost being left to us to untangle; certainly we had a lot of 
difficulty with that. At the 1973 audit it was a lot worse, a lot 
of errors in the audit, and muddling of private monies in a way 
that was suspicious to say the least. Amounts were being paid 
into his private accounts which we found should not have gone into 
his private account, not necessarily large ones, but it was 
unsatisfactory. That was a developing situation, really. This 
incident, certainly, that you have now dealt with, was an incident 
that was of considerable concern to me, and I think it was almost 
the final straw by then. Certainly the (AIL) deception, if 
nothing else, if there had not been anything more, would have 
caused me to believe that Price Waterhouse as a firm should no 
longer be associated with this client.' 



14.34 This evidence gives some nine reasons of which the eighth (the 
'incident that you have now dealt with') was Mr Smith's failure to disclose 
to Price Waterhouse that at the time of the sale of Abbey Road and Cannon 
Lodge it was the intention that the purchaser British Freeholds should sell 
back the properties to BPGL (14.28). Mr Ainger went on to say that he had 
discussed the situation with Mr Cherry and that they did not consider that 
their duty to the public required them to continue as auditors. 

14.35 At a meeting on 16 May 1974 Mr Ainger first notified Mr Smith of 
Price Waterhouse's intention not to seek re-election. Shortly before 
Mr Ainger had asked his senior manager, Mr Davis, to draft a list of 
reasons for him. Mr Davis's list is not dissimilar to that given by 

Mr Ainger in evidence and is worthy of quotation since it is 
contemporaneous and indicative of what was then in Mr Ainger 's mind. 
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’ Bryans ton 



’ Points for ATS 

Non-disclosure of information. 

Lack of management structure, high turnover of staff, lack of 
delegation, lack of formal procedures for authorisation etc. 
Impossibility of separating ATS’s personal and public co 
activities. 

Undesirable type of business and people. PW involvement with 
legal actions. 

Undesirable publicity. 

Instances of questionable confusion between public co and ATS: 

1. Use of Bryanston name. 

2. B. Insurance Brokers fees. 

3. Write off of Rnibin debt. 

4. Sales co suspense A/c. 

5 . GB Dividend . 

6 . NUBB . 

7 . Management charges . 

8. City Assignees, competing sales co. 

9. Remuneration of directors and employees outside co 
records . 

’Involvement of other firms without notice from NUB or 
professional courtesy. (Winters re 6 months accounts and report 
re Shoreditch) . 

’Evidence of information and assurances given in respect of 
previous years’ accounts subsequently proved to be wrong and 
suspected to have been given recklessly.' 



14.36 Mr Ainger decided to make a list for himself, which he used as an 

aide-memoire during the meeting: 

’1. Close involvement of other activities, companies and 
transactions on public group. 

Difficulty of putting them to one side. 

Obtaining proper and reliable information. 

2. Management structure, admin and accounting. 

3. Publicity and disputes - directors etc. 

- legal actions.’ 

14.37 This aide-memoire is a dilution of Mr Davis’s note. We asked 

Mr Smith for his recollection of the meeting and he told us that the only 
transaction which was specifically mentioned was the possible buying back 
of Abbey Road and Cannon Lodge. We think that this is consistent with 
Mr Ainger ’s account of the meeting. Mr Smith denied that Mr Ainger 
mentxoned the points set out in his aide-memoire but we do not accept this * 
We consider that Mr Ainger is likely to have mentioned these points but 
that he only did so in very general terms. 
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14.38 The Chairman’s Statement in the Annual Report for the year 1973 
indicated that 'By mutual agreement our Auditors Price Waterhouse & Co are 
not seeking re-election. . . . ' . Mr Ainger was asked what he would say at the 
AGM if detail was sought from him. On 11 July 1974 he wrote; 

'Dear Mr Smith, 

'As arranged I am writing to let you know in advance of the Annual 
General Meeting on 26 July the replies I will give if I am asked 
by a shareholder for the reasons why my firm is not seeking 
re-election as auditors. If no questions are asked then, of 
course, no further information in addition to that contained in 
the Annual Report need be provided. 

'However, if a shareholder asks for further information I propose 
to reply as follows: 

"In recent years we have experienced certain difficulties in 
obtaining the necessary information for our audit and being 
sure that all relevant explanations have been provided to us. 

In the final outcome we have been satisfied that we have 
received all such information and explanations; otherwise 
this would have been reflected in our audit report. However 
the situation created by these difficulties caused us to 
agree with the directors that we would not seek re-election 
at this meeting, a step we are permitted to take under the 
provisions of the Companies Act." 

'If there should be a follow-up question asking for more 
information about the difficulties referred to in the foregoing 
statement I would propose to reply as follows: 

"There was no one matter which in itself caused us to reach 
this agreement with the directors. In view of this, there is 
nothing more that can be added to the answer that has already 
been given." 

'I would not intend to give any more information nor to respond to 
any other questions. 

Yours sincerely, 

PL Ainger . ' 



14.39 In fact Mr Ainger was not asked any questions at the 1974 AGM. As 
he had pointed out, shareholders could only have known what was in the 
Annual Report. Nor did Mr Ainger speak to either of Bryanston’s 
non-executive directors, Mr Green and Mr JM Joseph, and they were both 
astonished when we showed them Price Waterhouse's contemporaneous 
documents. Mr Green told us that he had thought that Price Waterhouse were 
going because 'they did not like the adverse publicity which had been given 
to (the NUB) and did not want to have their name associated with it'. 

Mr JM Joseph told us that he was informed that Price Waterhouse were 'fed up 
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with not being paid their fees’. That the words ’by mutual agreement’ were 
misleading is emphasised by an affidavit made subsequently in the de Vries 
litigation by Mr JM Joseph: 

'It is also quite untrue that Messrs Price Waterhouse and Co 
refused to continue as the Plaintiffs' auditors. They ceased to 
be auditors by mutual consent and till the very end their reports 
were clear and unqualified . . . . ' 

Mr Ainger agreed in evidence that there was nothing mutual in Price 
Waterhouse’s decision to go. We are sure that Mr Smith would very much 
have preferred them to have stayed. 



14.40 The incoming auditors of Bryanston and the NUB were Norton Keen & Co 
and those of AIL were Arthur Andersen & Co. Both firms wrote to Price 
Waterhouse as professional practice demands. In the case of Arthur 
Andersen, they had been the auditors of AIL in 1972 and knew the company 
and individuals involved. Arthur Andersen were given access to Price 
Waterhouse’s working papers for 1973 and these recorded the smokescreen 
transaction and Mr Hegard’s admission of responsibility. 

14.41 The incoming auditors of Bryanston, Norton Keen, were not so well 

informed. Mr Hunter of Norton Keen made a record of the introductory 

telephone call from Mr Ainger and the words 'confirm - mutual agreement' 

appear in his note. Mr Ainger suggested a meeting and this took place with 

Mr Ainger and Mr Davis from Price Waterhouse and Mr Hunter and Mr Morgan 

from Norton Keen. Price Waterhouse's evidence to us about this meeting was 

made by way of written submission: 

’Both Mr Ainger and Mr Davis are certain that Price Waterhouse’s 
difficulties were outlined and the partner from Norton Keen who 
was present was given an opportunity of asking questions. 

Mr Davis recalls that in particular we explained to Norton Keen 
the confusion which had taken place between Mr Smith’s own affairs 
and those of the Bryanston Group; we explained that in some 
instances we had experienced difficulty in obtaining full 
explanations about certain transactions, although finally we were 
able to give a clean audit opinion in that respect. Mr Davis 
further recalls that reference was made to the apparent inability 
or unwillingness of Mr Smith to maintain adequate administrative 
and accounting staff . ’ 

This account appears to follow Mr Ainger 's aide-memoire for his meeting 
with Mr Smith. 



14.42 Norton Keen had 
first asked in evidence 
Mr Ainger and Mr Davis. 



not seen any of the documents quoted when they were 
about their recollection of the meeting with 
Mr Morgan told us: 
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A.. (We) discussed the reasons for Price Waterhouse resigning, 

which Mr Ainger said was a commercial decision which had been 
arrived at by weighing the size and difficulty and 
disruptiveness of the job against the benefit. The one 
phrase that I have a clear recollection of his using was that 
it was a commercial decision. We asked whether there were 
any particular problems which might be material to us in 
deciding whether or not to accept the job. Mr Ainger 
indicated that there were two material points: one was that 
in connection with the 1973 audit there had been a real 
difficulty in relation to the money, the accounts that were 
amounting between Bryanston and the principal shareholder and 
the companies under his control. There were apparently a 
number of accounts, and Price Waterhouse - Mr Ainger 
indicated they had some difficulty - I have to be careful 
with the words, because I have no clear recollection of the 
words that were used, and I do not want to give it a flavour 
- I have a recollection that there were audit difficulties in 
dealing with this many accounts.... 

Q. You said there were two points, I think. The first one was 
the one you mentioned. 

A. Yes. The second was that Mr Ainger indicated to us that he 
regarded, that he did regard the presence of Mr Hegard as 
being of importance, that Mr Hegard was a straightforward 
businessman. I think in the nature ... as being a straight- 
forward man, a man who would take a decision but it would be 
honest. I am trying to put that in context. It seemed to me 
that there was implied in that comment perhaps a criticism of 
the principal shareholder.... We pressed Mr Ainger as to 
whether there were reasons why we should not accept because 
whether or not to accept was a matter of real moment to us at 
that stage. We had not made up our mind whether or not to 
take this job, or whether to allow our name to go forward, 
and so we pressed Mr Ainger, and he confirmed that there was 
no professional reason why we should not accept it.’ 



14.43 Mr Hunter’s recollection was that ’it was based on the fact that it 
was a commercial decision’ . 

14.44 When we put the conflicting evidence and the contemporaneous 
documents to Mr Hunter and Mr Morgan they were both dismayed and 
embarrassed at the position in which they found themselves. They hesitated 
and then summarised their reaction to the information supplied to them by 
Price Waterhouse by the use of the word ’disappointed’. 



14.45 Insofar as there is conflict between the accounts of the meeting we 
have no hesitation in preferring the recollection of Norton Keen and have 
no doubt that Price Waterhouse attempted to play down the situation in 
the hope of getting out both quickly and quietly. Price Waterhouse's 
acquiescence in the use of the formula ’by mutual agreement’ is 
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dGiaons trated by tbeir preparad answars jfor supplGiuentary questions at tbe 
AGM and points in the same direction. 



iA-.4-6 It has been submitted to us that a noisy resignation ^ or failure 

to seek. re“election, by auditors is not always in a company s interest, 

particularly if it is in financial difficulties as was Bryanston in 1974: 

’ . . . the Inspectors would seem to have no conception of the 
seriousness with which we regarded the step we proposed to take, 
nor the anxiety and concern that it caused us. Standing down as 
auditors of a public company is a rare step indeed and the 
consequences can be unpredictable. We did what we did after 
careful consideration 'of all the factors and we were mindful that 
we needed to strike a balance between, as it were, withdrawing our 
public support from the future activities of Bryanston and not 
causing undue public concern which could be harmful to the 
interests of its shareholders.’ 

There is force in this but we do not consider that auditors ought ever to 
put themselves in a position in which they conceal the reasons for their 
going from shareholders if these involve impropriety. Mr Ainger’s prepared 
answers would have been wholly inadequate if the expected questions had 
been asked. 



14.47 But regardless of the position concerning the shareholders we 
believe that Price Waterhouse’s conduct as regards the non-executive 
directors and the incoming auditors is indefensible. Price Waterhouse have 
submitted to us that the non-executive directors could have asked for 
details if they had wanted. So they could; but Price Waterhouse had hardly 
put them on notice. Price Waterhouse have told us that in their view it is 
up to the management to inform non-executive directors of the reasons for 
an auditor’s resignation; but where such reasons reflect on the personal 
integrity of the management we believe that the auditors ought to 
communicate direct to the other members of the board. (With regard to 

Mr Woollett see 13.49.) As to Norton Keen, we believe that if they had 
been given the full picture they would have refused to accept appointment. 

14.48 Price Waterhouse’s attitude to the AIL smokescreen is particularly 
in point. This was a deliberate attempt at deception by Mr Hegard and it 
will be remembered (14.33) that Mr Ainger told us that it would have been 
enough in itself to have caused Price Waterhouse to go. But the 
smokescreen was not disclosed to Norton Keen and Price Waterhouse do not 
suggest that it was. On the contrary, Norton Keen’s evidence, which we 
accept, is that Mr Hegard was held out as a check upon Mr Smith. Mr Morgan 
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thought that it was Mr Ainger who 'indicated to us that he took some 
comfort from the presence of Mr Hegard' whereas Mr Hunter thought that it 
was Mr Davis: 

'My recollection is that it was Mr Davis whose comment it was, 
that he felt that the presence of Hegard was important. I may be 
at fault, but I recollect very clearly that the point was made.' 

Price Waterhouse have submitted: 

'In relation to whether we should have revealed the Amalgamated 
incident, it must be borne in mind that this matter, which was our 
only cause of complaint in relation to Mr Hegard, concerned a 
company where Norton Keen were not being asked to stand for 
appointment as auditors but to which Arthur Andersen were being 
reappointed after the lapse of only one year. Moreover, the 
Amalgamated incident was not our reason for not seeking re- 
election and, although... we undoubtedly referred to the 
personalities of Mr Smith and Mr Hegard, we did not think their 
behaviour had warranted any criticism of their personal integrity. 

As to what was said in relation to Mr Hegard, we no doubt referred 
to the fact that we regarded Mr Hegard as independent of Mr Smith 
and a check on him; however, Mr Ainger believes it is extremely 
unlikely that he used the expression "straightforward 
businessman” . ' 



14.49 It is a requirement of the Institute of Chartered Accountants in 
England and Wales, as it is of other similar bodies in the United Kingdom, 
that members who are proposed for appointment as auditors of a company 
should communicate with those whose appointment is to be terminated. This 
rule applies as much to those cases where the former auditor wishes to 
resign as it does to those where the change is involuntary. The 
Institute's publication Guidance for Members in Practice Statement 1.309(4) 
states : 

'The purposes are to enable the member to ascertain whether the 
circumstances in which a change of auditor is proposed are such 
that he can properly accept the nomination and also whether he 
would wish to do so.' 

When the outgoing auditor receives the enquiry he should discuss freely 
with the proposed successor all matters relevant to the work of which the 
latter ought to be made aware; alternatively, he should notify the 
prospective successor that he is not aware of anything that should be 
brought to his attention. If relevant matters are suppressed, the incomer 
is placed at a disadvantage when planning his audit work and the interests 
of shareholders and others may be adversely affected: and if the outgoing 
auditor fails to disclose impropriety it is obvious that the incomer may be 
completely misled. 
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14.50 Mr Hunter told us that the AIL smokescreen ’would certainly have 
concerned us greatly’ and both Norton Keen partners said that they had no 
doubt at all that the transaction was not mentioned to them. Although we 
accept Price Waterhouse’s submission to us that they regarded the 
concealment as an isolated instance and not a continuing course of conduct, 
we consider that Norton Keen should have been given the opportunity of 
assessing the situation for themselves. Indeed, we regret to have to 
conclude that Price Waterhouse’s references to Mr Regard at the meeting 
were such that the true situation was actively concealed from Norton Keen. 

14.51 This sorry episode highlights a gap in the existing law. By 
S.16(2) of the Companies Act 1976 (which was not, of course, in force in 
1974) an auditor’s notice of resignation is not effective: 

’...unless it contains either 

(a) a statement to the effect that there are no circumstances 
connected with his resignation which he considers should be 
brought to the notice of the members or creditors of the 
company; or 

(b) a statement of any such circumstances as aforesaid.’ 

This provision applies only to an auditor who ’resigns’ in the technical 
sense by giving up his position in mid term between AGMs. No such 
requirement exists for an auditor who merely waits for his annual 
appointment to expire and who then does not seek re-election; he may just 
fade away, saying nothing. In our view the law should be changed to 
require an auditor who is not seeking re-appointment to make a similar 
statement to that required by S.16(2) from an auditor who is resigning. 
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CHAPTER 15 



SETON TRUST CHARGES 



INTRODUCTION 

15.01 Mr Regard was the major shareholder in Seton Trust Ltd, an 
authorised dealer under the Prevention of Fraud (Investments) Act 1958 and 
a small merchant bank, which was appointed secretary of AIL (then E & HP 
Smith) in mid 1972. As Mr Regard's dominance of AIL increased so too did 
Seton Trust's involvement. It acted not only as secretary but also as 
financial adviser and cashier. Large sums of money passed through Seton 
Trust's hands and from time to time there was a reckoning when substantial 
amounts would be retained, allegedly as fees for its services. We consider 
that these fees were exorbitant and that in reality they constituted a 
secret payment to Mr Regard from the public group. It will be seen that a 
large proportion of the fees passed from Seton Trust into his pocket. 

15.02 In this chapter we discuss Seton Trust's charges for the years 

1973, 1974 and 1975. We begin by setting out summaries of the total 
amounts received by Seton Trust and also of the payments made to Mr Regard. 
We mention the growth of Seton Trust's involvement and its method of 
operation. We then discuss a selection of invoices: some of these include 

large amounts paid as disbursements for which we have seen no documentary 
evidence. We have not enquired fully into these payments but we refer 
briefly to them since they are illustrative of Seton Trust's role. We 
conclude by discussing control by the auditors and the board and by mention 
of the evidence of Mr Regard and Mr Cunningham, who was managing director 
of Seton Trust throughout the period under review. 
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ANALYSIS OF FEES PAID 



15.03 The fees paid by AIL to Seton Trust for the three years up to 



31 December 1975 were: 

Fees Expenses 

£ £ 

Year ended 31 December 1973 24,184 7,079 

Year ended 31 December 1974 138,950 50,341 

Year ended 31 December 1975 286,200 36,570 



(In addition, in December 1974 and June 1975 director’s fees of £21,168 and 
of £41,650, as disclosed in the accounts, were paid by AIL to Seton Trust 
for Mr Hegard’s services.) 

15.04 It should be noted that the analysis does not include disbursements 
made by Seton Trust on behalf of AIL but only the fees charged for services 
and the costs related thereto. There were also some large disbursements 
allegedly made on AIL’s behalf for which we have seen no supporting 
evidence. The fees paid by AIL must b© viewed in the context of Seton 
Trust's overall accounts and of the amounts withdrawn by Mr Hegard: 

Amount withdrawn 

by Mr Hegard Profit 



Turnover as fees before tax 

£ £ £ 

Year to 30 June 1973 149,376 91,000 8,604 

Year to 30 June 1974 245,588 131,000 4,062 

Year to 30 June 1975 225,783 140,000 10,930 

Year to 30 June 1976 488,101 160,000 154,188 



15.05 The different accounting periods of Seton Trust and AIL make a 
direct comparison difficult but when the two sets of figures are considered 
together it is evident that from June 1973 AIL contributed a substantial 
and increasing proportion of Seton Trust's fee income. From this income 

Mr Hegard derived high consultancy fees and commissions which were not 
disclosed in the accounts of AIL. 

SETON TRUST'S ROLE 

15.06 Mr Hegard (including his family trusts) had acquired an 80 per cent 
Interest in Seton Trust in 1970. His personal assistant, Mr Marton, 
acquired a 10 per cent interest at the same time and this shareholding was 
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subsequently acquired by Mr Hegard in 1974. The remaining 10 per cent 
shareholding was owned by Mr Cunningham, who had been employed by Set on 
Trust since 1960 and was a director at the time of Mr Regard’s acquisition. 

15.07 Seton Trust first became involved with the industrial division of 
Bryanston in August 1971 when it was proposed to float BHL (see 8.25). The 
draft documents show that the offer for sale was to be made by Seton Trust. 
This flotation did not materialise but following Bryanston' s acquisition of 
an interest in AIL (then E & HP Smith) Seton Trust was appointed 
secretary. 

15.08 Seton Trust’s involvement with AIL increased after the failure of 
Griffiths Bentley’s bid for Bryanston. It had also been the secretary of 
Griffiths Bentley but this ceased after Mr Regard’s resignation from that 
company's board in August 1973. AIL operated without any corporate or head 
office. The individual trading subsidiaries were controlled by their own 
managing directors who reported to Mr Hegard. He was responsible for the 
corporate policy of AIL as a whole and for assistance he relied upon Seton 
Trust which carried out transactions of all sorts for both Mr Regard and 
AIL. 

15.09 Accounting for the transactions between AIL and Seton Trust was 
done on an irregular basis. AIL advanced sums of money to Seton Trust 
throughout the year and at times Seton Trust received monies on behalf of 
AIL in respect of transactions such as sales of subsidiaries and receipts 
of rents. Usually at the end of each financial year Seton Trust would 
provide AIL with invoices for its fees and these would then be set off 
against the monies already advanced. 

15.10 The sums of money involved were substantial. During the fifteen 
month period to December 1975 the total movement between AIL and Seton 
Trust was over £2.3 million. No formal documents were produced to explain 
the transfers of money to Seton Trust: these were effected on Mr Regard's 
instructions. 

SETON TRUST’S RECORDS 

15.11 As secretary to AIL Seton Trust was an officer of the company and 
was obliged by S. 167(1) of the Companies Act 1948 to produce to us all 
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books and documents relating to Bryanston and AIL. On 6 September 1976 we 
requested Seton Trust to produce these documents to us. In early 1977 
members of our staff visited the premises of Seton Trust to review the 
files and documents available but very few actual working papers were 
produced. On 26 September 1977 we wrote to Mr Cunningham at Seton Trust, 
specifying a large number of invoices from Seton Trust to AIL for which we 
had found no files or documents. Our staff again visited Seton Trust in 
early 1978 but no new files or documents were forthcoming. Mr Cunningham 
said in evidence that files were not kept for any length of time. 

15.12 With few exceptions the files produced to us contained only routine 
secretarial matters of the numerous subsidiaries and drafts of various 
circulars to shareholders. In contrast, many of Seton Trust’s invoices to 
AIL were in respect of such matters as investigation of possible 
acquisitions; monitoring of investments; and negotiations with the Takeover 
Panel. Even if only a small part of the work charged for was carried out 
we think that a variety of documents must have come into existence. Many 
of the transactions for which Seton Trust made a charge had occurred within 
the eighteen months preceding our initial request and, indeed, some were 
still current. We are unable to accept that no further documents were 
available and that no files had been retained. We can only conclude that 
Mr Cunningham has wilfully withheld documents from us. 

A REVIEW OE SPECIFIC INVOICES 

15.13 We have taken several witnesses through the bundle of invoices but 
we have received little information as to the extent of the work done. In 
most cases the wording used on the invoices was very general. As regards 
routine secretarial matters, however, it was relatively precise; indeed, so 
little appeared to be omitted that we wondered what was left to be covered 
by the quarterly retainer 'for secretarial services'. In addition, Seton 
Trust charged a retainer for Mr Cunningham's services - £8,000 in 1974, and 
£12,000 in 1975. All the other invoices refer to individual transactions 
and we comment upon a selection from the hundred or so we have seen. 

Example 1 

15.14 An invoice dated 31 March 1974 in respect of: 

'The Share Capital of the Company; the conversion of 'B' shares 

into Ordinary shares; meetings with the Panel on Takeovers, 
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supplying information and putting forward agreementsj discussions 
with the Quotations Department; obtaining agreement with both 
bodies that conversion could take place on a limited number of 
shares . 

’Conversion of shares with due notice and Press announcements. 

Fee £5000 

Legal charges and disbursements £ 717’ 

The conversion of 7.7 million ’B' shares into ordinary shares had been 

effected by Mr Fitzhugh writing to Seton Trust as secretary of AIL. 



15.15 In June 1974 Mr Cunningham telephoned Mr Richards of 
Clif ford-Turner to enquire why Bryanston had not converted all its 
’B’ shares in December 1973. Mr Richards’s notes of several telephone 
conversations record: 

1. Rowe Rudd had approached the Stock Exchange in December 1973 
concerning the conversion. The Stock Exchange had required 
35 per cent of AIL’s voting shares to be held by the public 
and Bryanston therefore had only converted sufficient shares 
to give it 64 per cent of the voting shares. 

2. Mr Cunningham told Mr Richards that Bryanston had not gone to 
the Takeover Panel in December 1973 prior to the conversion 
of 7.7 million ’B’ shares. 

It is apparent that the work detailed in Seton Trust’s invoice had not been 
performed, Seton Trust had not met with the Takeover Panel nor discussed 
the matter with the Quotations Department; the conversion was made merely 
by Bryanston giving notice; Seton Trust had not sought agreement from 
anyone . 



Example 2 

15.16 An invoice dated 31 December 1974 in respect of: 

’Group Taxation 

Discussions leading to the decision to acquire 75 per cent of the 
issued ordinary share capital of (AIL). 

Meetings with the Panel on Takeovers and Mergers; meetings with 
the Department of the Stock Exchange on the effect of the holding 
on the listing of the Company’s shares. 

Preliminary calculations of the tax position; discussions on the 
position of the outstanding ’B’ shares. 

Agreed fee £4000 

Legal fees and disbursements £ 375’ 



15.17 We have seen that Mr Cunningham telephoned Mr Richards concerning 
the conversion of 7.7 million ’B’ shares in December 1973. He had also 
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explained that Bryanston wished to increase its holding to 75 per cent. 
Apart from two telephone conversations with Mr Richards there is no further 
evidence that Seton Trust was involved in considering the implication of 
Bryanston increasing its holding. Mr Squire sought Arthur Andersen’s 
advice on the tax implications and passed this advice to Mr Regard. There 
is no evidence of any meetings with either the Takeover Panel or the Stock 
Exchange. Indeed, contrary to its rules the Stock Exchange was not informed 
of Bryanston ’s acquisition of 1,055,000 AIL shares in July 1974 and this 
lack of notification was admitted by Mr Cunningham. 

Example 3 

15.18 There were several invoices dated February 1976 for investigations 
into a number of companies. The normal charge was £2,000 per investigation 
although one was for £5,000. We have been unable to find any record of 
several of the companies identified on the invoices. Seton Trust has not 
produced any of the investigation documents to us. Mr Cunningham said that 
he could remember nothing about them. 

Example 4 

15.19 During 1974 and the first half of 1975 Seton Trust charged fees of 

£77,000 for work concerned with Derritron, in particular AIL's defence to 

the warranty claim by Derritron and also the offer by AIL for Derritron 

(see Chapter 16). In addition, disbursements of some £32,000 were claimed. 

We put the invoices to Mr Rudd, the chairman of Derritron: 

Q. I therefore ask you not only as the chairman of Derritron but 
in the position of somebody in the City who could be expected 
to know something about fees. 

A. I make three observations. They look very high. To do 
justice to them, they did dash about on these matters. 

Mr Cunningham was a very industrious guy and some of these 
matters were complicated. The third thing I would say... (is 
that) I never cease to be amazed at the fees merchant banks 
charge...; but I stick to the first one, they are very high.’ 

15.20 We agree with Mr Rudd. Two invoices attract particular comment. 

As a consequence of its acquisition of 2,090,000 shares in Derritron in 
November 1974 AIL was required to make an offer for the outstanding shares 
in accordance with the rules of the Takeover Panel. Such an offer was made 
on 24 January 1975 by Seton Trust on behalf of AIL. The offer document was 
simple and comprised two pages with a one page appendix. Seton Trust's fee 

was £35,000 with disbursements of some £5,000. We consider the fee to be 
exorbitant. 
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15.21 A further £9,000 was charged for ’work done in the negotiations 
that led to the acquisition of 75 per cent of the share capital of 
Derritron Ltd, including the legal agreement with ICFC’. 



15.22 On 16 May 1975 Mr Hegard wrote to Mr Cunningham: 

'This must be dealt with immediately, prior to all the other chores 
that await you on your return. 

’We have agreed the following with ICFC. We will buy 1,180,000 
Derritron shares at 10. Seton will issue contract notes in order 
to avoid putting them through a jobber. Settlement is as follows: 

30. 6,75 £59,000 

31.10.75 £59,000 

’The announcement should be made by Seton on behalf of (AIL) just 
stating that (AIL) has acquired the appropriate number of shares and 
now holds 75 per cent of the equity. I think it also would be in order 
to put through contract notes for the shares we have already bought at 
10 dated the same day.’ 



15.23 On 22 May 1975, Mr Kelly of Rowe Rudd wrote to Industrial and 
Commercial Finance Corporation Ltd detailing his firm’s commission charges 

’ in respect of the deal negotiated on your behalf with Seton Trust » These 
totalled £692. 

15.24 The legal agreement was prepared by the staff of ICFC and was 
approved by Seton Trust in its existing form: it was just over one page 
long. As we have said, Seton Trust charged £9,000 and added disbursements 
of 'legal and other expenses' totalling £880. 



Example 5 

15.25 On 10 December 1975 Seton Trust made an offer on AIL’s behalf to 
acquire such ordinary shares in Herbert Morris as were not owned by AIL. 
This offer was a consequence of AIL’s purchase of 150,000 shares in 
November 1975. At the date of the offer AIL owned 35.6 per cent of Herbert 
Morris's ordinary shares and the offer documents detailed the arrangements 
which had been made for Rowe Rudd to purchase any shares in excess of a 
50.01 per cent holding from AIL following the offer. The offer document 
disclosed that Seton Trust would receive a fee in connection with the offer 
but no mention was made of any fee payable to Rowe Rudd. Mr Regard’s 
interests in Seton Trust and Rowe Rudd were not disclosed. 
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15.26 The offer by AIL was duly referred to the Monopolies and Mergers 

Commission and All’s written submission stated: 

’6.1 The proposed offer by (AIL) for the shares of Morris not 
already owned by (AIL), at a price of 60p in cash, arises solely 
from the requirements of the City Panel under the provisions of 
Rule 34 of the City Code. It has no other purpose than compliance 
with those requirements and does not reflect any desire of (AIL) 
at the present time to obtain a controlling interest in Morris ... 

’6.3 There has not been and is not now any expectation on the 
part of (AIL) that the offer xvould secure acceptance by 
shareholders of Morris such as to raise (All’s) shareholding to a 
controlling interest (upon which the offer is expressly 
conditional) .... 

’6.4 We urge that the Commission should recognise the realities 
of the situation (that is to say, that the conditions of the offer 
would not be fulfilled and that the offer would accordingly 
lapse) . . . . ’ 



15.27 The Commission concluded that a merger situation existed and that 
this was against the public interest. All’s offer was withdrawn. 

In September 1976 AIL sold its shareholding in Herbert Morris for a 
consideration of £1,415,271. The circular to All’s shareholders stated 
that this consideration was ’after deducting expenses of £4,262’. No other 
fee arrangements were disclosed. 

15.28 Although our investigations have not extended into 1976 the fees 
charged by Rowe Rudd and Seton Trust in connection with Herbert Morris were 
detailed in audit workpapers: 



’Rowe Rudd’s charge for the offer £67,857 

Seton Trust’s charge for the offer £35,682 

Seton Trust's charge for work 
re the Monopolies Commission £58,578 

Rowe Rudd’s charge for the sale of 

Herbert Morris shares £75,000 

Seton Trust’s charge for the sale of 

Herbert Morris shares £33,723’ 



It follows from this that the last two items ought to have been disclosed 
in the circular to which we have referred. 



Example 6 

15.29 In late 1974 and early 1975 there were payments in respect of one 
company (which we shall refer to as X) for over £39,000 and in respect of 
another (Company Y) for over £72,000. We have found no invoices for these 
payments and we asked Mr Cunningham for details: 
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Q. in the left hand column is something called (Company 

X)..,. Can you tell us what that is? 

A. No, I cannot. I am sorry. It does not ring a bell at all. 

^ Can you tell us what (Company Y) is? 

A. No, I cannot. I can try and find out for you .... 

Shor thandwriter ; Could you please speak up? 

A. I do not know what that is. I can try and find out. 

Q- I think you said: "It was amazing" while you had your head 
the other way. 

amazing. I do not remember that but I can try to find 
out for you. . . . 

Mr Cunningham has not provided us with any further details. 

15.30 Mr Regard, however, was able to offer us an explanation: 

Q. Can you tell us anything about (Company X)? 

A. Yes. That is not a regular fee. It is quite complicated but 
I am quite happy to tell you about it... It was a fee that 
was paid to a firm called (Company X) who were going to pay 
it back to one of our managing directors who was entitled to 
it on a profit commission. In fact, he made his entitlement 
to the same firm so it is a way of paying out money that is 
due. 

Q. Which managing director do you mean? 

A. I cannot remember which one but there were two of them that 

did the same thing so that when we declared a large 

dividend in Everbright he made his entitlement to the 
dividend and grossed it up and took it out of the fee. 

Q. Who are (Company X)? 

A. It is a firm of management consultants who just received the 
payment and paid it out again.... 

Q. On page H we have (Company Y) ... £77,000 odd.... 

A. I think that is exactly the same. I know what (Company Y) 

is . 

Q. It is described as a fee. 

A. Yes but it is calculated as the same fee. It is a payment 

out for a fee that is due anyway.... The auditors were told 

obviously what it was and how it was calculated. 

15.31 The auditors’ workpapers show that although the Company Y fee was 
paid in 1975 it related to the year 1974 and had been allowed to accrue in 
the accounts of AIL. The accounts of AIL for the years 1974 and 1975 do 
not show that any employee of the group earned more than £12,500. 



Example 7 

15.32 In February 1976 Seton Trust issued eight invoices to AIL relating 
to ’a joint venture with Socofimex’. The total value of the invoices was 
in excess of £160,000 and represented some £32,000 as the fees of Seton 
Trust and reimbursement of advances made to the joint venture of some 
£128,000. 
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15.33 Mr Hegard told us that Socofimex was a joint venture set up by a 
group of individuals introduced by Rowe Rudd: 

A. ...Amongst other things they had a deal whereby Tate 5e Lyle 
were going to sell a whole sugar refinery to one of the 
African states. It was going to bring in enormous sums of 
money. These are very long shots and they happen from time 
to time. So we were prepared to lose £50,000 purely on 
expenses. Then they went into various other unfortunate 
things. They were unfortunate too because they got a 
concession to run a hovercraft in Beirut harbour and they 
chartered the hovercraft and it came to be shot full of 
holes. Of course, they had built a ticket terminal and so 
on. We also built a roll-on, roll-off terminal at St Malo in 
France at a cost of slightly over £1 million and we lost 
money on the contract .... 

It did not turn out to be good - the Lebanese gentleman did 
not turn out to be completely honest and so we lost a lot of 
money simply through misappropriation of funds.... The 
Lebanese gentleman took the books with him when he went. 

They were never audited. Quite a lot of activity went on but 
it was not very rewarding. 

15.34 In 1976 AIL recovered some £85,000 of its expenditure on Socofimex, 
leaving it with a loss of nearly £100,000. 



15.35 Although the joint venture collapsed only a few months before our 
first request to Seton Trust, no documents were produced to us. There is 
no evidence in the minutes of AIL that the directors ever discussed the 
project and no mention was made of it in any of AIL’s accounts. 



SETON TRUST’S STAFF 



15.36 The large fees charged by Seton Trust made us consider whether it 
would not have been to AIL’s advantage to have set up its own head office 
with its own staff. During the relevant period Mr Cunningham was managing 
director of Seton Trust and we asked him how many people were employed: 

A. ... I do not remember. 12 or 14 I should guess. Not 

counting the Registration Department. I should think that 
was the sort of figure.... 

Q. Of the twelve you gave us, they included the person who made 
the tea, as it were? 

A. That was the sort of number. 

Q. The number of executives in the sense of people doing 

negotiation would be yourself, Mr Sudwarts and who else? 

A. We also used to employ - I do not think at this time - 

outside people. There was Mr Aldington whom we employed on a 
time to time basis. I do not know when; they used to come 
and go. We used to employ them on a temporary basis. 
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Q» But the hard core of the team was yourself and Mr Sudwarts? 

A. Yes. 

Q. Really is that all, with extra help being brought in as 
necessary and the other people being at a lower level? 

A. Yes, there was Brockes and Andrews who was also there. 

I cannot remember them all. I am sorry. 

Mr Regard believed that a greater number of people were employed. 

Q. How many people did you have doing all this work and all this 
supervision? It is Mr Cunningham, Mr Sudwarts...? 

A. It depends on the period. At this time we would have 

Mr Cunningham, Mr Sudwarts, Mr Logan, Mr Brockes, Mr Buckley 
plus three chartered secretaries. There would have been at 
least twenty people. Do not forget that there were at least 
five people there who made over £25,000 in salary. 

Q. Who were they? 

A. Cunningham, Logan and Buckley. Brockes maybe made £20,000. 
Fletcher would make £22,000. That is a salary. On top of 
that comes things like pension, cars, office use.... 

15.37 We cannot accept Mr Regard’s evidence. Mr Logan did not join Seton 
Trust until December 1975 and he told us that he spent very little time on 
the affairs of AIL during the subsequent period. The accounts of Seton 
Trust for the year ended 30 June 1975 show a net operating profit (before 
Mr Regard’s consultancy fees) of £151,000 on a turnover of £226,000. This 
indicates that the operating expenses for the year were some £75,000 and 
this was quite insufficient to support five employees on salaries in excess 
of £20,000. However, the accounts for the year ended 30 June 1976 do show 
an increase in operating expenses to some £164,000. 



15.38 Of course, consideration of the numbers of people employed by Seton 
Trust and of the actual work involved in carrying out the various invoiced 
transactions is only of relevance if an attempt is made actually to justify 
the charges. Mr Cunningham and Mr Regard did make this attempt in evidence 
and the details are therefore of interest. 



CONTROL BY AUDITORS 

15.39 The first major invoice by Seton Trust to AIL was in June 1973 and 
covered the expenses for the acquisition of BHL and for the requotation. 

The total amount charged was some £110,000 and mainly comprised the 
recovery of fees already paid to the various advisers. The invoice 
included an amount of £28,332 in respect of ’Seton Trust fee and 
disbursements’. During their audit Price Waterhouse noted on a copy of the 
invoice that no details of this item were available: 
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’The charge was accepted by (AIL) without requiring a detailed 
analysis of the work done or the disbursements . ' 



15.40 The other fees paid to Seton Trust during 1973 were not significant 
but Price Waterhouse recommended to Mr Hegard in their audit comments 
letter of September 1974: 

that control of the account between (AIL) and (Seton Trust) 
be improved by ensuring that officials of (AIL) are given proper 
documentary evidence of all transactions between the two 
companies . 

'During the course of our audit we noted that amounts had been 
paid to (Seton Trust) by (AIL) and certain other group companies 
both during and since the year ended 31 December 1973 without 
sufficient documentary evidence being available at the time of 
payment detailing the purposes for which the amounts were 
required. ' 



15.41 Price Waterhouse also discussed Seton Trust’s charges with 

Mr Hegard at their meeting on 22 April 1974 (see 13.27) and Mr Ainger 

requested a minute to authorise the acceptance of the charges made by Seton 

Trust. He advised that the minute should include reference to Mr Hegard 

being a director and shareholder of Seton Trust. 

' . . . Mr Hegard confirmed that he was a shareholder in Seton Trust 
and assured (Mr Ainger) that, on Hegard 's instructions, Keith 
Cunningham had taken advice from another issuing house to ensure 
that the level of charges to AIL was reasonable. However 
Mr Hegard confirmed that a Board Minute could be arranged. ’ 



15.42 On 6 June 1974 a board meeting of AIL, attended by Mr Smith and 
Mr Hegard, approved the fees paid to Seton Trust in respect of the year 
ended 31 December 1973, being secretarial fees of £6,434 and other fees of 

£17,750. Although Mr Woollett was not present at the meeting, he 
subsequently signed the minutes. 



15.43 Price Waterhouse ceased to be AIL’s auditors on 15 July 1974 and 
subsequent audits were conducted by Arthur Andersen. We asked Mr Desmond, 
Arthur Andersen's partner in charge of the audit, how they satisfied 
themselves that the fees charged by Seton Trust to AIL were at arm's 
length. He replied: 

'We did three things. Number one, we reviewed the invoices. We 
looked at the invoices to see what they were in respect of. We 
were aware of a number of transactions they were in respect of 
because at various times we would have been involved in some of 
the circulars mentioned. Number two, we asked that an outside 
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Independent party review these invoices and in fact they were so 
reviewed. I think you will find it was Mr David Horne, a member 
at that stage of an issuing house. ...He did it in 1974. Keyser 
Ullmann did it in 1975. 

’ . . . I believe you will find also that we had these figures 
minuted.... I think you will find that Mr Woollett was present at 
the board meetings at which those were discussed, and approved 
those charges .... I presume that Mr Smith wanted naturally to see 
that Se ton’s charges were reasonable in relation to the majority, 
and Hegard was there of course as one of the other directors.’ 



board APPROVAl. 

15.44 It is true that the AIL board did approve many of Seton Trust’s 
charges. But at the time there were only three directors. First, Mr Smith 
was chairman and, as we shall show, was aware of what was going on. 

Second, Mr Hegard was deputy chairman and managing director of AIL and the 
main recipient of the charges. Third, there was Mr Woollett: he was the 
only survivor from the original E & HP Smith board and had little 
connection with Seton Trust or its activities. 



15.45 We discussed the fees charged by Seton Trust with Mr Woollett and 

he explained to us that the fees put him in a difficult position because he 

had little experience of fees charged in the City: 

’...Really all I could do was to accept them and ask the auditors, 
at the end of the year, to give an opinion, which in fact happened 
every year . That really was my safeguard in this position. 

He also regarded Mr Smith’s position as important: 

’I thought we had agreed with AT Smith. I am,^ sure somewhere there 
is a minute and we had an agreement that all Seton Trust charges 
had first to be agreed by AT Smith.... If AT Smith had approved 
them and he was not an interested party, I was happy that they 
were pretty reasonable. He was a tough master. I do know that 
the auditors reduced Seton Trust fees on one occasion thinking 
they were too high.’ 

15.46 Mr Woollett was unaware of many of the transactions and 
negotiations detailed in the invoices; for example, he had never heard of 
Socofiraex, although AIL had spent some £180,000 on this supposed joint 
venture. The cumulative total of the fees paid by Seton Trust to Mr Hegard 

was ’a shock’ to Mr Woollett. 

15.47 At the end of taking evidence from Mr Woollett we asked him if he 
considered there were any lessons to be learnt. 
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’I think this has highlighted to me ...one has to he very, very 
careful even as a non-executive director. Perhaps I had not 
appreciated in the past the care that one should exercise in 
this situation. ’ 

We think that in the particular circumstances Mr Woollett was entitled to 
rely upon Mr Smith’s vigilance and that it would be unrealistic to blame 
Mr Woollett for what occurred. 



15.48 Mr Smith’s evidence was that he agreed with Mr Regard that he would 
not interfere in the affairs of AIL as long as the projected profit targets 

were met. He agreed that Mr Regard should receive a certain sum of money 

each year and this consisted of the remuneration paid by AIL and Bryans ton, 

with the balance being paid by Mr Smith’s own companies. Mr Smith said 
that this sum was usually between £50,000 and £60,000 per annum, although 
occasionally it rose to £80,000; but he did also mention the figure of 
£120,000 (see quote at 11.15). Mr Smith expressed shock at the cumulative 
totals of the fees charged by Seton Trust and in particular the fees taken 
by Mr Regard from that company: 

’You have opened up my eyes It is laughable. I feel a damn 

fool. . . . ’ 

Mr Smith subsequently submitted to us that: 

’On reflection, it is now accepted that Mr Smith must have been 
aware, at least in general terms, of the extent of the fees agreed 
to be paid to Seton Trust. Ris expressions of shock were not 
related to this, but to the discovery that virtually the whole of 
these payments constituted payments to Mr Regard. Re was not 
aware of this. Previously he had been under the impression that 
Seton Trust’s fees were not excessive for the work they did and he 
assumed that much of the fees represented costs and disbursements.’ 



15.49 These reactions by Mr Smith have to be considered in the light of 
an affidavit made by him during the course of litigation between himself 
and Mr Regard in 1978: 

' y . (Mr Regard) owned or controlled a company named Seton Trust 
Limited and his services were remunerated by my company (AIL) with 
sums of up to £150,000 per annum and all out of pocket expenses. 

These sums were paid as he requested to the company or companies 
of his choice and I caused him to be paid in addition about 
£30,000 per annum for looking after my various other companies and 
business interests which did not fall within the ATSO fold....’ 

15.50 We do not accept Mr Smith’s evidence that he was unaware of the 
cumulative total of the fees paid to Seton Trust and of the fees extracted 
by Mr Regard from that company. Mr Smith’s affidavit demonstrates that he 
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had knowledge of the effect of the arrangements with Seton Trust: it should 
be remembered that Mr Hegard’s fees from Seton Trust for the years ended 
30 June 1974, 1975 and 1976 were £131,000, £140,000 and £160,000 
respectively and these are very close to the sum of £150,000 mentioned by 
Mr Smith in his affidavit. 

INDEPENDENT VERIEICATION 

15.51 Independent views on the Seton Trust fees charged in 1974 and 1975 
were obtained from Mr Horne, a director of Williams & Glyn's Bank Ltd, and 
Mr Campling, a director of Keyset Ullmann Ltd, respectively. Mr Desmond 
and Mr Woollett both stated that they placed reliance upon this independent 
check. 

15.52 In respect of the fees charged in 1974 Mr Horne wrote: 

'It seems to me that, on the information provided to me by Mr KW 
Cunningham, the fees charged to (AIL) in respect of the year ended 
31/12/74 for the work done by Seton Trust Ltd are reasonable.' 

The fees identified totalled £135,000. 

15.53 Mr Horne told us that he had been taken out to lunch by 

Mr Cunningham, a long-standing friend, and during the course of the meal 
he had been asked to comment upon the fees. He was aware of the close 
relationship between Seton Trust and AIL and also that his opinion would be 
presented to the auditors of AIL. 

15.54 Mr Horne was shown the invoices but no files; the work performed by 
Seton Trust in relation to the invoices was explained by Mr Cunningham. 

The whole exercise had taken about half ah hour. He made it clear that 

Mr Cunningham's explanations were the basis for his statement that the fees 
were reasonable. 

15.55 In March 1976 Mr Campling wrote to Mr Cunningham a letter in 
respect of the invoices for the year ended 31 December 1975. It included 
the sentence: 

'I confirm that in my view the invoices represent reasonable 
charges for the work involved and the value of the assistance 
given and are in line with normal City fees for this type of 
work. ' 

The invoices totalled some £190,000 excluding VAT and disbursements. 
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15.56 Mr Campling explained that Mr Cunningham had asked him to review 
the invoices. He understood that the fees had already been agreed with AIL 
but that because of the close involvement of the companies the auditors had 
requested an outside view. He did not undertake an audit of the work done 
and had relied upon Mr Cunningham’s explanation of the work involved. 

15.57 Mr Campling was very concerned when we informed him that we had 
been unable to find any record of some of the companies for which Seton 
Trust had charged an investigation fee. He was unaware of the involvement 
of Mr Hegard in both Seton 'Trust and AIL and in the light of the 
information which we put to him he concluded that he had probably been 
somewhat naive. 

15.58 Both Mr Horne and Mr Campling were misled by Mr Cunningham. They 
thought that they could rely upon his oral explanations and at the time it 
did not occur to them to seek further verification. We think that they 
ought to have done so. Alternatively, they ought to have stated that their 
views were based only upon discussion with Mr Cunningham and that they had 
seen no supporting documents: the auditors would then have been able to 
judge the situation for themselves. Both Mr Horne and Mr Campling knew 
that their comments were to be shown to the auditors and with the benefit 
of hindsight now regret that they acted as they did. We accept that they 
were let down by Mr Cunningham. Nevertheless, they should not have allowed 
themselves to have become involved. 

THE EVIDENCE OF MR CUNNINGHAM AND MR HEGARD 

15.59 We have indicated that we consider that Mr Cunningham withheld from 
us documents to which we were entitled. We have seen few documents from 
Seton Trust relating to the transactions detailed in the invoices. We have 
also been denied an oral explanation. Mr Horne and Mr Campling both told 
us that they received descriptions from Mr Cunningham of the work 
undertaken in relation to each invoice. Mr Cunningham could not remember 
these explanations when we saw him. We put each of the Seton Trust 
invoices to Mr Cunningham but he could not provide us with details of the 
work which Seton Trust had performed. 

15.60 It is true that many of the transactions had occurred five or six 
years before but we had first requested information from Mr Cunningham in 
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1976 and had subsequently provided details to him of invoices for which we 
had been shown no supporting documents . Mr Cunningham would have us 
believe that Seton Trust disposed of its files soon after the completion of 
a transaction. Mr Cunningham considered all the fees to be reasonable. He 
was satisfied by the fact that the fees had been approved by Mr Smith and 
the auditors. He explained that the association with Mr Smith justified 
higher fees because of the restriction it imposed upon obtaining other 
work. Mr Cunningham agreed to look into many of the matters which we 
raised with him. Despite reminders he made no response until we had 
notified him of provisional criticisms. By this time he had left Seton 
Trust (in June 1980) and he told us that he no longer had access to the 
books or documents that were once within his power to produce. 



15.61 We also questioned Mr Cunningham on the role of Seton Trust as 
secretary of AIL. 

Q. Before we do leave Socofimex there is a total outgoing of 

£163,000 and a total ingoing according to these accounts of 
£60,000 odd and there is not a single mention in the minutes. 
Is that not curious? 

A. No, I am not surprised at that in (AIL). When the directors 
had their meeting, they did not have many formal meetings. 

Q. But you were being paid a substantial retainer at the time 

for being the secretary to the company, but that was covering 
everything else, was it, really? Was it not your job to see 
that the right things were minuted? 

A. Well, no. As I said, the directors decided when to have 

their meeting and at the end of the year, when the auditors 
would want various things minuted, I think they were minuted. 
The auditors would ask. I think that is the usual way. 

Q. You do not find that, for a public company, rather an 
astonishing way to go on? 

A. I would not say astonishing. I think it happens with some 
companies; not all by any means. 

Q. With public companies? 

A. Well, I would say no, usually not. 

and later: 

Q. Did you ever advise Mr Hegard, the Chairman of Seton, who 

were the secretaries of the company, or Mr Smith, who was the 
Chairman of (AIL), that he should hold proper board meetings 
and that you should be permitted to minute them and that you 
should, in fact, minute approvals as and when the expenditure 
took place and not at the request of the auditors? 

A. No, I did not advise him. I did not advise either of them in 

that way. 

Q. Do not you feel you should have done? 

A. In retrospect, perhaps I should have done. 
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15.62 Mr Hegard explained that he was not involved in agreeing the fees 
of Seton Trust: Mr Cunningham was responsible for determining the amount 

of the fees and obtaining Mr Smith’s approval of them. Indeed, Mr Hegard 
told us that he ’would have charged considerably more’. He also stressed 
that because of Mr Smith’s involvement the likelihood of Seton Trust 
acquiring other work was greatly reduced. Mr Hegard said that the fees 
took this factor into account: 

A. ...I explained to Smith in great detail before we started 

that if we worked for him more or less full-time we could not 
work for anybody else. We are not likely to get other work 
when we work for Smith. That has been proved time and again. 

We lost virtually all other clients. We were going to charge 
him plenty. I said "Do you want it or do you not?" He said 
that he wanted it. 

He later continued: 

Q. ... it might seem to us that you are in a position as you 
were the chief executive and deputy chairman of AIL, 
employing your own people on the company’s business, that it 
is up to you to make sure that any charges that your company 
should make should be reasonable. I do not think really that 
you can duck it by saying that you left it to Mr Smith. 

A. I think I can because he was for all practical purposes the 
owner of the business and he is not known for his generosity. 

If he approved these charges I think they must be quite good. 

I do not think that one can blame Mr Cunningham because his 
job was solely to make profits for Seton Trust. You might 
say, if you find them excessive ... that you blame me that I 
should have reduced it maybe. All that would need to have 
been done, by the way, if that is so, after taking everything 
into consideration; you could have taken £100,000 off the 
fees and paid me £100,000 as a chief executive. Nobody would 
have objected. With 87 per cent of the shares, with this in 
practice a private business, there would be nothing against 
that. 

Q. That would ...have probably been a better way of doing it. 

A. It is quite possible when you look at it in retrospect. 

However, if the thought ever occurred to me that there might 
be one or two pounds excess from time to time it seemed that 
the minority shareholders would not lose anything because 
they would still get a fair price. They would not have got 
any more in dividends even if (All's) profits were doubled. 

In relation to (All’s) total profit - I do not think the 
figures are high. 

...I have tried to allocate it and I would say I have 
probably taken too modest a salary because I pay high prices 
for my own services. I could have taken a much higher salary 
from (AIL) if I so desired. I am saying that it is part of 
the remuneration for the stigma and loss of other business 
when working for Smith. 
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CONCLUSION 



15.63 After the collapse of the Griffiths Bentley offer for Bryanston 
Mr Hegard s activities centred on AIL, of which he was effectively in sole 
control since Mr Smith had agreed not to interfere and Mr Woollett was not 
in a position to oppose them. Mr Hegard chose to operate AIL without any 
corporate staff . As a substitute for a head office he used his own 
company, Seton Trust, and during the subsequent years its charges to AIL 
increased rapidly. The operation of the current account between the two 
companies was under the control of Seton Trust: it justified expenditure at 
the end of each year by producing invoices for the services it had 
allegedly performed during the prior twelve months. 

15.64 We believe that these invoices were a device by which a large 
income was produced for Mr Hegard. This had been agreed with Mr Smith, who 
later admitted the arrangement in an affidavit. But this income was being 
paid by AIL, a public company, and the true extent of Mr Regard's 
remuneration was withheld from the shareholders. And in order to produce 
the necessary amount of money the invoices were either excessive or in 
respect of fictitious transactions. 

15.65 We do not accept the argument that the fees were justified because 
Seton Trust was entitled to charge higher fees as a consequence of the 
stigma attached to working for Mr Smith. The reality is that Seton Trust 
had few other clients and that it grew on the back of AIL. Most of its 
work arose from acting as AIL’s corporate office and not as merchant 
bankers . 

15.66 Mr Cunningham was responsible for the formulation of the invoices 
and for their presentation to AIL. He was also managing director of 
Seton Trust, which was secretary to AIL, and a chartered accountant. 

Despite ample opportunity he has failed to make available to us documents 
in support of the invoices. He agreed during evidence to come back to us 
with further information but failed to do so until late in the day, when he 
had little to tell us. We found Mr Cunningham to be an unsatisfactory and 
evasive witness. He presented AIL with invoices which he knew to be either 
excessive or for work which had never been done: he was in breach of the 
duty which he owed AIL as managing director of its corporate secretary. 
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15.67 Although Mr Cunningham told us that his income from Seton Trust was 
some £13,000 per annum at the relevant time, Mr Regard's evidence showed 
that this was only part of the picture: 

A. . . .Did he tell you what his salary from Seton Trust was or 
what his income was? 

Q. He told us what his salary was. 

A. From Seton Trust? 

Q. Yes. 

A. And from various other companies? 

Q. No, he did not tell us that. 

A. I can tell you what it is today. The cost of Mr Cunningham 

purely in out-goings is about £85,000 whereof about £50,000 
is salary, two luxury cars, chauffeur, £10,000 pension 
scheme, subsidised housing. It might be true that his salary 
from Seton Trust is £15,000; but that is his total take. 



15.68 Mr Regard sought to justify his own income from Seton Trust on the 
ground that the shareholders of AIL had not really lost anything and that 
he could easily have taken the same amount as direct pay. But if he had 
done this his pay would have had to have been disclosed, whereas the effect 
of channelling his remuneration through Seton Trust was that the 
shareholders of AIL, other than Mr Smith, were not aware of it. We are not 
surprised that Mr Regard was unwilling to disclose such remuneration since 
it amounted to nearly £200,000 and was equivalent to approximately one 
sixth of ail’s disclosed profits. 

15.69 This was obvious fraud: although, as we have said, the board did 
approve most of the charges and independent verification was forthcoming 
for the auditors. We are critical of Mr Rome and Mr Campling for allowing 
themselves to be used by Mr Cunningham but we have some sympathy for them. 
The main responsibility must be borne by Mr Regard and Mr Smith and by 
their willing lieutenant, Mr Cunningham. 
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CHAPTER 16 
DERRITRON 



INTRODUCTION 

16.01 In May 1973 AIL sold Hanbush Ltd to Derritron Ltd, a quoted public 
company , and received in return Derritron shares which were issued for the 
purpose and which then represented some 26 per cent of its share capital. 
The terms included a warranty of profits for the following year. These 
were later disputed and litigation followed. A Court Expert reported in 
Derritron* s favour and the action was settled: AIL paid compensation but 
its holding in Derritron was unaffected. 

16.02 During 1974 Derritron* s share price had gradually fallen. This was 
due partly to the litigation and partly to the announcement in November of 
poor results for the year ended 30 April 1974. At the time of Derritron* s 
lowest market price, and shortly before settlement of the litigation, AIL 
bought over two million Derritron shares and thereby gained control. AIL 
then made an offer to buy all outstanding shares at a price of 5p per 
share. There was limited response but AIL was able to buy a further two 
million Derritron shares and this increased its holding to 75 per cent. 

16.03 The litigation and the subsequent obtaining of control by AIL 
caused bitterness between Mr Regard, who was AIL's representative on the 
Derritron hoard, and the other directors. Mr Rudd was chairman of 
Derritron and in the course of the dispute his role was questioned in view 
of the relationship of himself and his firm with Mr Regard and AIL. 

16.04 Our inquiry into Derritron has concentrated on two aspects in 
particular. First, we have considered the circumstances in which AIL 
obtained control of Derritron. We have not found impropriety by AIL 
itself; the sale of Hanbush had already given AIL a substantial share 
holding and we think that increase ought always to have been within the 
contemplation of the Derritron board. We are critical, however, of 

Mr Cunningham in his negotiations on AIL’s behalf with the Takeover Panel; 
and also of Mr Kelly, a dealing partner in Rowe Rudd who were brokers to 
both companies, in acting for AIL to the detriment of Derritron. 
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16.05 Second, we have inquired into dealings in Derritron shares by Seton 
Trust whereby they bought at 6p per share and sold to AIL at lOp. By this 
means Seton Trust, and hence Mr Regard, made a secret profit of some 
£27,000 at the expense of the public group. Seton Trust was secretary of 
AIL and, as we have seen at 15.19, they made large extra charges in respect 
of their work relating to Derritron. Their undisclosed profits on share 
dealings are a further example of breach of duty. 

HISTORY OF DERRITRON 

16.06 Derritron was incorporated on 11 December 1959 and was engaged in 

electronic and allied businesses. Mr Rudd explained to us that the company 
had been started by a neighbour, Mr Weake, and that he, Mr Rudd, had been 
involved from the beginning in the role of finding finance. 

16.07 Derritron produced profits of some £66,000 in the year ended 

30 April 1964 and in October 1964 it was converted into a public company. 

In February 1965 a successful application was made to the Council of the 
Stock Exchange for permission to deal in, and for a quotation for* the 
whole of, its issued share capital. By this date it had ten subsidiaries. 

16.08 Mr Rudd told us that in subsequent years problems arose. Mr Weake 
left the company. A loss was incurred for the first time in the year 
ended 30 April 1971, mainly due to a disastrous contract. In May 1971 

Mr McGhee was appointed managing director of the group and in June 1972 
the previous chairman resigned and was replaced by Mr Rudd. Mr Stanley, 

who was a well-known industrialist and a friend of Mr McGhee, joined the 

board in a non-executive capacity. 

16.09 In late 1972 Derritron contemplated various acquisitions. The 
intention was that the company should broaden its activities and develop as 
a holding company. One of the companies which was under consideration was 
Hanbush, a wholly owned subsidiary of AIL. 

PURCHASE OF HANBUSH 

16.10 In early 1973 Derritron acquired Technical Indexes Ltd, publishers 
of technical information, and Hanbush in a simultaneous deal. Rowe Rudd 
were responsible for the introduction and the deal was completed in 
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May 1973. The price for Hanbush was £480,000 in the form of an issue of 

3.200.000 ordinary Derritron lOp shares priced at 15p per share. Technical 
Indexes was to be purchased out of the proceeds of a rights issue of 

6.250.000 shares at a price of 12. 5p per share. 



16.11 As chairman of AIL Mr Smith explained the reason for the sale in a 
letter to his shareholders in June 1973: 

.Hanbush’ s business was not directly related to any of the 
business carried on . . .by the other subsidiaries of your company. 

As Hanbush’ s activities are confined solely to the development and 
manufacture of sophisticated electronic equipment, your directors 
considered that the interests of your company would best be served 
by selling Hanbush to Derritron, a company in the electronics 
industry, in exchange for a substantial investment in Derritron.’ 

Mr Hegard explained to us that his aim was to consolidate the earnings of 

Derritron with those of AIL on an associated company basis; 

'...It was purely a question of being able to consolidate 
earnings. In fact, of course, when you become a subsidiary you 
have to consolidate the assets as well and that did not partic- 
ularly suit us in this case because Derritron was very light on 
assets. I do not think it was in my mind at the time to acquire 
any more . ’ 



16.12 The consideration of 3,200,000 Derritron shares gave AIL a 26 per 
cent holding in Derritron and with the subsequent appointment of Mr Hegard 
as a director AIL was able to treat Derritron as an associated company in 
its 1973 accounts. 



16.13 Both Mr McGhee and Mr Stanley told us that they had been very 

reluctant to purchase Hanbush but that Mr Rudd had insisted that Hanbush 

was an essential part of the rights issue package which was necessary to 

provide the funds to buy Technical Indexes. Mr Rudd did not deny this: 

’My advice was certainly that the two would go together. It 
turned out to be very good advice, because, as you may or may not 
know, the group has subsequently sold TI at a loss. TI was not a 
terribly good purchase... We took a calculated gamble with it. 

It was a cash flow business but it was not a business with any 
management in depth. . . Hanbush was actually a very fine company 
and so it has proved. I think it would have been difficult to 
have underwritten the issue and relaunched Derritron on TI... I 
could not have got it through if they had been against it. 

Anyhow, my advice was correct.’ 



16.14 AIL warranted to Derritron that the profits before taxation of 
Hanbush for the year ending 31 December 1973 would amount to not less than 
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£80,000. In the event of shortfall the price was to be reduced by six 
times the amount of the shortfall. Although the consideration was 

3.200.000 shares in Derritron, the repayment of any shortfall adjustment 

was to be in cash: All's holding in Derritron would not therefore be 

reduced. 

16.15 Rowe Rudd agreed to underwrite the rights issue for a commission of 
2 per cent. They in turn paid a commission of 1.25 per cent to the 
sub-underwriters. Rowe Rudd's underwriting of the issue was disclosed in 
the circular to Derritron 's shareholders; but details of the 
sub-underwriting were not disclosed. 

16.16 On 21 March 1973 Mr Rudd wrote to Mr Regard with details of the 

arrangements which were being made for the underwriting and concluded: 

'...The "syndicate": This is to consist of you, us and the 
Hunter-Jones Trust. If we take 2 million shares as a group this 
would give us a good start. This would leave 1,750,000 shares. 

We shall have some clients "in-house" . Gerald Kelly will have one 
or two institutions and there may be one or two friends....' 

16.17 In fact, Mr Regard, Seton Trust and AIL sub-underwrote 400,000, 

400.000 and 500,000 shares respectively. As a result of the rights issue 
not being fully taken up by the existing shareholders, the sub-underwriters 
were required to take up over 40 per cent of the shares offered. The 
following shares were thus obtained: 

Mr Regard - 162,918 

Seton Trust - 162,918 

AIL - 203,649 

By sub-underwriting AIL increased its shareholding in Derritron above the 
3.2 million shares it received for the sale of Hanbush. Mr McGhee and 
Mr Stanley told us in evidence that they had no knowledge that AIL or 
Mr Regard were sub-underwriting the rights issue. 

16.18 Mr Rudd told us that he doubted whether it was considered as a 
material point and that sub-underwriters were not usually disclosed. 

We find it surprising in the circumstances that the identities of the sub- 
underwriters were not disclosed to the board of Derritron. The acquisition 
of Hanbush was placing a sizeable holding of Derritron shares in the hands 
of AIL and this holding was being increased immediately by participation in 
sub-underwriting. The potential increase in AIL's holding would have been 
of interest to both the shareholders and the directors. 

312 



Printed image digitised by the University of Southampton Library Digitisation Unit 



16.19 We think that this is another example of the overlapping 
relationships which existed throughout the history of Bryanston. Mr Rudd 
was chairman of Derritron and senior partner of Rowe Rudd, who were brokers 
to Derritron and AIL. Mr Regard was the chief executive of AIL and a 
limited partner in Rowe Rudd. In these circumstances Mr Rudd’s main 
responsibility was as chairman of Derritron and we do not consider that he 
should have permitted AIL and Mr Regard to participate in the 
sub-underwriting without the knowledge of the other directors and without 
full disclosure to the shareholders. 

16*20 During the subsequent months of 1973 AIL acquired further shares in 
Derritron through the market and increased its holding at 31 December 1973 
to 3,818,649 shares, which represented about 30 per cent of Derritron’ s 
share capital. Further purchases in early 1974 increased AIL’s holding to 
over 33 per cent. 

LITIGATION BETWEEN DERRITRON AND AIL 

16.21 The audited accounts of Ranbush for the year ended 31 December 1973 
showed profits of £38,830, which was a shortfall of £41,170 on the profits 
warranted by AIL in the sale agreement. Derritron claimed some £248,000 

(6 X £41,170) from AIL but the claim was disputed on the grounds that the 
1973 profits had been calculated in a different manner from those of 1972. 

16.22 Proceedings were started and in July 1974 Derritron’ s application 
for summary judgment resulted in an order that AIL was granted leave to 
defend on condition that it paid £100,000 into Court. This amount was duly 
paid in but attempts to resolve the matter by negotiation were hindered by 
a further dispute. In November 1973 Ranbush had assigned debts of some 
£96,000 to AIL as part of a cash funding operation. In July 1974 AIL was 
still awaiting pa3rment of the debts and Mr Regard requested immediate 
repayment of the outstanding amounts from Derritron. 

16.23 In October 1974 a partner in Deloitte & Co was appointed as Court 
Expert and Derritron said that it would accept his findings as final. No 
such acceptance was forthcoming from AIL and this caused a further 
deterioration in relations between the two companies. Mr Stanley wrote to 
Mr Rudd expressing his concern and continuing: 
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’Quite frankly, the conduct of Mr Hegard during this case has I 
think been against the best interests of Derritron shareholders 
and it is my intention to formally propose at the next board 
meeting that steps should be taken to remove Mr Hegard from the 
Board at the AGM. ' 



16.24 Mr Rudd advised that such a step would not be in the shareholders’ 
best interests and asked Mr Stanley to be patient. Relationships between 
Derritron s directors continued to deteriorate and Mr Stanley wrote a 
formal letter to Mr Rudd on 30 October 1974 expressing his concern at the 
role of Rowe Rudd and repeating his request that Mr Hegard should be 
removed from the board: 

'I personally think you and your partnership owe us and the other 
Derritron shareholders a responsibility to see that the terms of 
this deal are honoured and the matter is successfully completed in 
their interest. So I was particularly shocked to hear your 
Partner, Gerald Kelly, say that the Board should be grateful to 
receive half the warranty to have a little money free to gamble. 

It was as if he was admitting he never thought the company was 
worth the price we were forced to pay for it.' 

16.25 On 7 November 1974, in the absence of Mr Hegard and Mr Stanley,, the 
board resolved not to take any steps at that time to remove Mr Hegard. 

16.26 On 10 December 1974 the Court Expert reported in Derritron’ s favour 

and concluded that the profits for the year ended 31 December 1973 had been 
calculated on the same basis as those for the year ended 31 December 1972. 
On 2 January 1975 the action was settled: AIL agreed to pay £240,000 plus 

interest, with £100,000 to be paid immediately; and Derritron agreed to pay 
AIL £87,150 in settlement of its claim for the assigned debts. 



AIL ACQUIRES CONTROL 

16.27 Although the Court Expert’s report was in favour of Derritron the 
dispute had been largely pre-empted by AIL acquiring control of Derritron 
in late November 1974. On 25 November Mr Cunningham wrote to the Secretary 
of the Takeover Panel and stated that AIL had been offered some one million 
ordinary shares of Derritron at 5p. He acknowledged that a full offer 
would have to be made and asked whether AIL was free to make the offer at 
the same price of 5p per share. 
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16.28 Rule 34 of the City Code applied and this required an unconditional 
offer to he made for the remaining shares 'in cash or accompanied by a cash 
alternative, at not less than the highest price paid by such persons for 
shares of that class within the preceding 12 months'. But by Rule 33 of 
the Code the Takeover Panel could exercise its discretion if there had been 
a 'general change in market price since the relevant purchase'. 

16.29 Mr Cunningham's letter set out details of All's purchases during 
the previous twelve months and indicated that the last purchase had been in 
February 1974 at a price of 13.25p per share. He stated that the current 
quotation of the shares was 3.5p to 4.5p. During the following day the 
Takeover Panel confirmed to Mr Cunningham that it was prepared to waive 
Rule 35 and that if the purchase of the one million shares proceeded AIL 
could make the full offer at 5p a share. 

16.30 Mr Cunningham did not disclose all the required information to the 
Takeover Panel. In September 1974 Rowe Rudd had purchased 200,000 
Derritron shares at 6p per share. On 18 October these shares were 
registered in the name of 'Seton Trust X A/c' and on 29 October 162,918 of 
the shares were transferred to 'Seton Trust Ltd'. The transfer form 
recorded the transfer as being from 'a mere nominee who has at all times 
held the property on behalf of that beneficial owner'. 

16.31 Seton Trust was without doubt an 'associate' of AIL to which 
Rule 35 of the Code applied and knowledge of this purchase might well have 
altered the Takeover Panel's agreement to permit the offer at a price of 5p 
per share. Mr Regard told us that the purchase was for another client 'not 
acting in concert' with AIL. Since Mr Cunningham could not remember the 
purchase we asked him to investigate the transaction and provide us with 
details. This he has failed to do (see 15.66). Despite Mr Regard's 
assertion that the 200,000 shares were purchased for a client who was 
unconnected with AIL the evidence indicates that these shares were in fact 
purchased by Seton Trust itself. We think that the purchase should have 
been disclosed to the Takeover Panel. 

16.32 On 27 November 1974 it was announced that AIL had purchased a 
further one million shares in Derritron and that it would be making an 
offer for the remaining shares at a price of 5p per share, 'this price 
having been agreed with the Panel on Takeovers and Mergers'. 
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16.33 On 28 November 1974 AIL purchased a further 1.09 million shares in 
Derritron, also at 5p per share. A large number of these shares were held 
in the names of nominees and we were unable readily to identify the 
beneficial owners. All’s ability to purchase such a quantity of shares in 
a small quoted company appeared surprising to us and this was the more so 
when our subsequent inquiries showed that neither AIL nor any associate had 
any interest in these shares and that they were all owned by third parties • 



16.34 Mr Kelly informed us that the situation had arisen over a period of 
time: 

'...During the second half of 1974 I had a number of clients 
wanting to dispose of their holdings. By the middle of the last 
quarter of that year these calls had reached a crescendo. During 
this latter period I had been in touch regularly with Seton Trust, 
particularly to ask if they could find buyers amongst their 
private clients. Eventually and it must be said to the "writer's 
surprise" the day arrived when they said yes. This is how the 
transaction evolved - through the sellers.’ 

Mr Cunningham explained to us: 

'I think that Mr Kelly said to Mr Hegard that he had been offered 
a million shares by institutions and would we like to buy them at 
5p . ' 



16.35 Mr Kelly was the central figure in arranging the sale of over two 
million shares to AIL and we asked him about the role he played: 

Q. How did you get hold of them? 

A. By ringing the individual institutions concerned. 

Q. We can take it then that you made the contact with the 
shareholders? 

A. Absolutely. 

Q, And the object of that was to see if they wanted to sell? 

You would sell them on their behalf to (AIL) and Seton Trust? 

A. Yes. 

Q. In doing that the knowledge that you had of who were the 

shareholders was based on the fact that you were the firm's 
brokers? 

A. Yes. 

Q. Do you consider there was any conflict of interest in what 
you were being asked to do ... ? 

A. No. None at all. 

Q. The effect of this is that one large shareholder was enabled 
to buy control of this company? 

A . Yes ... 

Q. So you used your position as brokers to Derritron to give a 
large shareholder in Derritron control of Derritron? 

A. That is the effect of it. 

Q. Without your telling Derritron what was going on? 

A. Yes, correct. 
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16.36 It is revealing that Mr Kelly told us that he thought it 
inconceivable that he would not have informed Mr McGhee and Mr Rudd of the 
transaction. However, Mr McGhee was adamant that he had not been so 
informed and we accept his evidence. Mr Rudd believed that he would have 
heard of the transaction within his firm but did not suggest to us that he 
felt it necessary to inform the remainder of the board; 

Q. What are the duties of (the brokers) to a company if they are 
told that a large block of shares is available? 

A. To tell the company.... I would say that it is to 

communicate the tenor of the market at all times to the 
company , so that the company is under no misunderstanding 
about whether these shares are weak or strong, offer or bid. 

That is the obligation. That is what one would hope to hear 
from one’s brokers if one is a company. I would have said 
that that did occur in this case. 

Q. . . .Do you consider your relationship to the company as a 
fiduciary one? 

A. It is not laid down in any way... I would not really say 
that it is on a par with those professional relationships 
which are clearly spelled out. There is nothing really to 
spell this out.... 



16.37 We think it is unfortunate that the duties of a broker to a company 
in such circumstances are so ill-defined and believe that this could 
usefully be considered by the Stock Exchange - 



16.38 In summary, Rowe Rudd were the brokers to both Derritron and AIL 
and had a close relationship with Seton Trust. Mr Rudd was the senior 
partner of Rowe Rudd and chairman of Derritron. Mr Kelly was a dealing 
partner in Rowe Rudd; he specialised in the electronics field and over the 
years had been closely involved with Derritron. He had regularly attended 
meetings between Mr Rudd and Mr McGhee. The market in Derritron shares was 
limited and the price was at a low in November 1974. Most of the share- 
holders had been introduced by Rowe Rudd, who had a detailed knowledge of 
existing shareholders. The purchase of over two million shares was not a 
normal market transaction and could not have taken place without an active 
matching of buyer and seller by Mr Kelly. On his own admission he 
approached the various shareholders and he knew that the effect of the 
transaction would be to give AIL control of Derritron. We do not believe 
that the board of Derritron were made aware of what was happening until 
after the event. We think that Rowe Rudd had a conflict of interest which 
they not only made no attempt to resolve but which they failed even to 
recognise. 
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AIL’S OFFER FOR THE REMAINING SHARES 



16.39 Mr Cunningham had several meetings with the Takeover Panel to 
discuss ail's acquisition of two million shares and the general offer which 
would be necessary. His file notes record several points of interest: 

1. He had not informed the Takeover Panel of the outstanding 
litigation between Derritron and AIL because he considered 
this to be generally known. His notes record that the 
Takeover Panel were 'somewhat embarrassed by not having 
properly done their homework' when they became aware of the 
litigation, but even if they had known of the claim 'it may 
not have altered their decisions on the waiving of Rule 34'. 

2. He detailed the dispute between the two companies: 

'KWC further pointed out that the management of 
Derritron was weak and (the) claim of £250,000 was being 
used as a funding operation by Derritron. Two major 
items were in dispute, the first being a £22,000 
understatement of work in progress, and a further 
£17,000 penalty provision relating to 1974 deliveries 
and not 1973. Together these would wipe out the major 
part of the claim. 

'It was stated that Deloittes were investigating the 
figures as Court Experts but that (AIL) reserved the 
right to attack Derritron under the terms of the Sale 
Agreement of Hanbush on a question of management; 

Hanbush appeared to have made no attempt to alleviate 
the penalties .... 

'Despite repeated attempts in trying to reach a 
settlement in figures of some £150/160,000 (AIL) had met 
with no success and Derritron was opposing any attempt 
at a settlement....' 



16.40 The position as described by Mr Cunningham was inaccurate. First, 
even AIL's own accountants had previously reported that the provision for 
penalties of £17,000 was correct and it followed that Derritron' s argument 
was well founded; but Mr Cunningham continued to argue that this would be 
one of two items which 'would wipe out the major part of the claim' . 



16.41 Second, Mr Cunningham stated that AIL had repeatedly tried to 
compromise but that 'Derritron was opposing any attempt at a settlement'. 
Again this was not a true reflection of the position. Only one attempt 

appears to have been made by AIL to settle the dispute and this was in 
early November. 
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16.42 On 4 December Mr Cunningham noted that he had been told by the 
Takeover Panel: 

’•••that (AIL) had not fully complied with Section 33 of the 
Companies Act in that they had not informed Derritron of the 
purchases of up to 310,000 shares from November through to 
Pebruary , within fourteen days of each purchase, but had rather 
written a letter in April advising Derritron of the total 
purchase. 

'KWC apologised for this oversight and said it was the ultimate 
fault of the secretarial department.’ 



16.43 The Takeover Panel had told Mr Cunningham that it would let him 
know its decision. It did so on 10 December 1974 when it indicated that 
the offer could go ahead at 5p per share, the price at which AIL had bought 
its other shares. According to Mr Cunningham’s note the representative of 
the Takeover Panel said that ’he was satisfied that the sellers of the two 
million shares were "grown-up people" and had not in any way been 
"conned"’ . 



16.44 On 24 January 1975 the formal offer by Seton Trust on behalf of AIL 

was issued to acquire the outstanding shares in Derritron at 5p per share. 

The offer document included the statement: 

’In the months of November and December 1973 and February 1974, 

(AIL) purchased a total of 310,000 ordinary shares of Derritron at 
prices ranging from 12. 5p to 14.75p. The Panel on Takeovers and 
Mergers exercised its discretion under Rule 34 of The City Code on 
Takeovers and Mergers and consented to the making of the Offer at 
5p. 

'Save as aforesaid there have been no dealings by (AIL), its 
associates or any person acting in concert with (AIL) in the share 
capital of Derritron during the twelve months prior to the 
announcement of the Offer.’ 



16.45 The directors of Derritron other than Mr Regard were opposed to the 

offer. In particular Mr Stanley and Mr McGhee were incensed by the 
circumstances in which the offer had come to be made: Mr Stanley believed 

that AIL had delayed settlement of the litigation between the two companies 
as long as possible with the sole object of lowering the market price of 
Derritron shares so that the offer could then be made. Mr Stanley 
summarised his feelings to us: 

'I do feel rather strongly ...that the City of London ...has a 
reputation to keep up and it is important that it govern itself in 
a proper way. I think in this particular sorry story it did not. 
When, in fact, we brought it to the notice of the various people 
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involved, including the Panel and the various City institutions, 
nobody wanted to know; everybody was prepared to look the other 
way. It was a real sort of "passing on the other side"... I 
thought it was disgraceful.' 



16.46 It must be said that the share price of Derritron had fallen in 
November 1974 following the announcement of its results for the year ended 
30 April 1974; and the stock market itself was experiencing a difficult 
period. Although we believe that Mr Kelly should not have arranged the 
purchase of over two million shares by AIL without the knowledge of the 
board, the position of Derritron as a small quoted company with a large 
shareholder did make it vulnerable to transactions which could transfer 
control. That position had existed from the time of the purchase from AIL 
of Hanbush in return for Derritron shares, which purchase was approved by 
the Derritron board. 

16.47 Soon after the offer by Seton Trust the board of Derritron 
appointed Kleinwort, Benson to advise them. This appointment was made at 
the suggestion of Industrial and Commercial Finance Corporation, which held 
some 11 per cent of Derritron 's ordinary share capital. 

16.48 On 6 February 1975 the Derritron directors other than Mr Hegard 
wrote to the company's shareholders with their response to the Seton Trust 
offer. Their letter made the following points: 

1. The litigation between AIL and Derritron had been settled at 
a figure of approximately £240,000, a figure which was 
substantially the same as that for which credit had been 
taken in Derritron' s accounts for the year ended 30 April 
1974. 'The settlement does not, therefore, increase the net 
asset value per share of 5.2p shown in the last Balance 
Sheet . ' 

2. Efforts by Kleinwort, Benson and the directors to get the 
offer of 5p increased had not met with success. 

3. The figure of 5p per share did not reflect the present and 
future earning capacity of the group. 

The letter concluded: 

'The disadvantages of remaining in a minority position with little 
influence over the management and direction of your Company are 
serious, not least because of the minority's vulnerability to 
changes in dividend policy, rights issues or other capital 
changes . 
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’In the light of these factors and having given full consideration 
to the offer that has been made, your Board has come to the 
conclusion that shareholders should themselves decide which course 
of action to adopt according to their individual circumstances, 
although the disadvantages of retention outlined above must be 
stressed. ' 



16.49 We suggested to Mr McGhee and Mr Stanley that the directors' letter 
did not reflect the feelings which they had expressed to us and that little 
constructive advice was given to shareholders. They both told us that they 
had been unable to find any support in their opposition to the offer and 

f 

were effectively presented with a fait accompli. 

Q. (The letter) does not appear... quite to generate the same 
amount of heat as you have generated today about what you 
felt at the time? 

A. (by Mr Stanley) If you had had the whole lot destroyed under 
you and you were thinking of other people, what would you 
have done yourself? Are you really saying that one should 
advise people not to accept, so that (they) can be left in a 
closed-in situation with somebody you do not trust, who had 
given you every indication that that was so. 1 remember 
talking about this wretched thing and what was the best thing 
to do about it. We came to the conclusion that this was, . 
perhaps, the right thing to do. 

16.50 Mr McGhee put it succinctly: 

’1 think at that time we were beaten.' 



16.51 Of some six million shares which were outstanding, acceptances of 
the offer were received from holders of over 1.1 million shares and this 
had the effect of increasing All’s holding to approximately 60 per cent. 



FURTHER SHARE PURCHASES 

16.52 The offer by Seton Trust closed in early March 1975. During the 
subsequent months All made various purchases which totalled over two 
million shares and these increased its holding in Derritron to over 75 per 

cent . 

16.53 In May 1975 AIL agreed to purchase ICFC's holding of 1,292,500 
shares at a price of lOp per share. All's reason for wanting to obtain 
75 per cent of the ordinary share capital was to enable any future losses 
arising in AIL or its wholly owned subsidiaries to be group relieved for 
tax purposes with the profits of the Derritron companies, or vice versa. 
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The involvement of Seton Trust in effecting this purchase is discussed 
at 15.21. 

16.54 The inter-company account between Seton Trust and AIL shows that in 
the quarter ended 31 March 1975 AIL also purchased a further 946,250 shares 
at lOp per share. These shares were acquired from: 

Mr McGhee - 511,250 shares 

Seton Trust - 252,500 shares 

Others - 182,500 shares 

16.55 By February 1974 Mr McGhee owned 511,250 shares in Derritron. Rowe 
Rudd had provided most of the finance required for his purchases, with the 
security being the shares themselves. By mid 1974 there was a considerable 
shortfall on their security in that the value of the shares was less than 
Mr McGhee had paid for them and at the end of October 1974 Rowe Rudd called 
in his personal debt. (This was a difficult time for Mr McGhee and it is 
right to mention that Rowe Rudd showed considerable forbearance.) The 
problem of Mr McGhee’s shares and loan account was overtaken by AIL's 
purchase of control and its subsequent offer. In March 1975 Mr McGhee 
agreed to sell his shares at a price of 6p per share to ’Seton Trust on 
behalf of their client’. The completed transfers were registered in 
October 1975 and show the sale as being from Mr McGhee to AIL at a price 

of lOp per share. 

16.56 The shares purchased from Seton Trust included the 200,000 shares 
purchased in September 1974 and referred to above at 16.30. Most of the 
other shares were sold by Rowe Rudd to Seton Trust at a price of 6p per 
share. 

16.57 With reference to the shares sold by Mr McGhee and also by Rowe 

Rudd on behalf of others the question remains: why did AIL pay 1 Op per 

share but the vendors only receive 6p per share? We put the question to 
Mr Cunningham. He agreed to investigate the matter and has subsequently 
submitted that Seton Trust was acting on instructions from AIL to buy the 
further shares in order to bring AIL’s holding in Derritron to over 

75 per cent. His submission continued: 

’ . . . In purchasing blocks of shares which might in the end have 
been insufficient to meet (AIL’s) requirements, Seton were 
assuming the risk that these shares might have to be resold by 
them at a loss.’ 
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16.58 This implies that AIL would only become liable to pay when Seton 
Trust had obtained the full number of shares. We have no hesitation in 
rejecting this explanation. As we have stated in Chapter 15, Seton Trust 
dictated its own terms with AIL and we cannot believe that Seton Trust 
would have allowed itself to be put at such a disadvantage. 



16.59 Mr Regard was able to answer the question. 



Q- 



A . 

Q. 

A. 



Can you tell us why it was that Seton Trust charged (AIL) 
lOp? 

I can tell you that. 

There is a missing 4p. 

It went to Seton Trust. Seton Trust bought these shares as a 
principal on its own account. It would not normally have 
sold it to (AIL) except it did in connection with (AIL) 
actively wanting to buy 75 per cent for group relief purposes 
and I went to ICFC who had not accepted the offer and bought 
their shares at lOp and so Seton sold its shares for lOp as 
well. It was clearly the market... (AIL) could not buy them 
either so close after the bid and start buying them at 6p and 
so it was Seton 's intention to keep the shares for a while 
because I was of the opinion that under new decent management 
the company would prosper, which it did. 



16.60 We cannot accept Mr Regard's reason for Seton Trust purchasing at 
6p and selling at lOp, In correspondence with Mr Cunningham Mr McGhee 
undertook to sell to 'Seton Trust on behalf of their client', Rowe Rudd 
informed us that the sale of a block of 100,000 shares took place in June 
1975 at a price of 6p per share. The purchase of ICFG's holding had already 
taken place, at the price of lOp per share, and Mr Regard's argument that 
this was 'the market' is not sustainable. 



16.61 We have concluded that the sales to AIL at a price of lOp per share 
are further examples of breach of duty by Seton Trust. These deals were 
carried out with the sole object of profit for Mr Regard: the gain to Seton 
Trust on this occasion was over £27,000. 

CONCLUSION 

16.62 Although the possibility was mentioned to us in evidence, we have 
been unable to find any support for the theory that the sale of Ranbush to 
Derritron in consideration of some 26 per cent of Derritron's share capital 
was the beginning of a conspiracy to enable AIL to acquire control of 
Derritron. The sale required the approval of the Derritron directors and 
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th.e introduction of a substantial shareholder introduced the possibility of 
control subsequently being acquired. Although we have sympathy for the 
Derritron board (other than Mr Hegard) and in particular for Mr McGhee, who 
made heavy losses on his Derritron shares, we are unable to say that AIL’s 
conduct in gaining control fell outside the standards of the time. 

16.63 However, the method by which control was achieved again highlights 
the problems caused by the many conflicting relationships which existed. 
Control was acquired for AIL by Mr Kelly, a partner in Rowe Rudd, who had 
actively assisted Mr Rudd in his role as chairman of the company. Mr Kelly 
failed to see any conflict of interest between his roles as stockbroker to 
both Derritron and AIL; but no other stockbroker would have had sufficient 
knowledge to acquire over two million Derritron shares within so short a 
period of time which knowledge Mr Kelly used, in our view wrongly, to the 
benefit of AIL. 

16.64 We have said elsewhere (15.66) that Mr Cunningham made a poor 
impression upon us. We regret to say that his showing in connection with 
Derritron puts him in no better light. He was less than frank with the 
Takeover Panel and we think that the Panel may well have taken a different 
stance if it had been given the true picture. 

16.65 AIL’s acquisition of Derritron provided Seton Trust with another 
opportunity to profit at the expense of the public group. We have already 
seen in Chapter 15 that Seton Trust’s fees to AIL in connection with 
Derritron were excessive. Dealing in Derritron shares enabled Mr Hegard 
again to abuse his position of control. 

16.66 Overall we believe that there is some force in the criticism made 
of Mr Rudd by the members of the original Derritron board to the effect 
that he should have done more to defend the company. The sale of Hanbush 
gave AIL a substantial shareholding in Derritron and we consider that the 
possibility of its increase by AIL ought to have been in the mind of the 
Derritron board. In particular we think that Mr Rudd ought to have ensured 
that the implications of the Hanbush purchase were clearly understood. 
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16.67 We have not inquired into events at Derritron after 1975 but it 
continues as a public company (see 19.68). In his final submissions to us 
Mr Rudd mentioned: 

'The subsequent events ... included our having replaced, if that 
is the right word, the holding in the Regard camp, the controlling 
shareholding in Derritron, with institutions and clients. That 
occurred in May 1980. I draw attention to that action because I 
think it is important in considering my behaviour or record as 
chairman of Derritron, owing a duty to that company, but wearing 
these other hats , to emphasise that I have always sought to 
further the interests of Derritron in all circumstances. Had the 
company slipped into total Regard control when he had a majority 
holding in it, it would not have been possible to place the 
shares. As it was, the company’s integrity was totally intact. 
Although the company had gone through difficulties before, and it 
has not had an easy time since, it is still pressing forward, and 
it was possible to place those shares in May 1980, despite this 
period of control by Mr Regard.' 
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CHAPTER 17 
MR DE VRIES 



17.01 One of the many companies which borrowed from the NUB during its 
years of active operation was English Precision Machines and Tools Ltd 
(EPMT), which opened an account with the NUB in 1965. The managing 
director and principal shareholder of EPMT was Mr Juda de Vries, who was 
thus brought into contact with Mr Smith. It was an association which both 
parties later had cause bitterly to regret. There ensued a series of High 
Court actions which began in January 1969 and have only recently abated 
(there were 14 cases between 1969 and 1979), and which at their peak in 
1975 played an important part in the general affairs of Bryanston. It is 
therefore necessary to examine this litigation in some detail. 

17 .02 Prior to 1965 Mr de Vries and his family controlled a public 
company called De Vries Industrial Diamonds Ltd. Early in 1965 that 
company was put into receivership with an excess of liabilities over assets 
of approximately £691,000. Later in 1965 he activated EPMT, trading as 
Consol Diamonds, and approached the NUB for invoice discounting facilities 
in order to provide his company with a regular cash flow. In the usual way 
a subsidiary of the NUB - Consol Diamonds (Sales) Ltd - was set up for the 
purpose and this new sales company entered into agreements with EPMT, 

Mr de Vries and others including Mr Peter Evans-Freke (later Lord Carbery), 
another director of EPMT. EPMT also opened an account with the NUB on 
1 November 1965 and borrowed substantial sums during 1966, 1967 and 1968. 

17.03 In May 1967 EPMT granted a debenture to NUB as security for the 
loans. In addition Mr de Vries and Mr Evans-Freke gave personal guarantees 
and Mr Evans-Freke mortgaged his interest in the Carbery Estate which he 
held under a family trust. However, EPMT did not prosper. The NUB began 
to exert pressure and threatened to enforce its security. On 23 January 
1969 Mr de Vries, Mr Evans-Freke and their companies issued a writ against 
Mr Smith and the NUB claiming damages for conspiracy and breach of 
contract, the essence of the claim being an allegation that Mr Smith had 
manoeuvred them, by deliberately creating an accumulation of financial 
embarrassments, into a position of financial ruin. 
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17.04 As well as being a customer of the NUB Mr de Vries had a small 
shareholding in Bryans ton (in 1975 after a bonus issue he owned 62 of the 
7,414,938 issued shares; see 17.15). On 2 May 1969 he issued a circular to 
his fellow members of the company. This circular, like many such documents 
which Mr de Vries was to publish over the years, contained some 
irrelevancies , some inaccuracies and some comments too generalised to be of 
value, but also a core of perceptive criticism which was substantially 
true. A list was given of alleged matters of complaint against the 
company. These included: 

’ (d) A conflict of interests between the National Union Bank and 
its duties as a ’’bank" to its clients on the one hand, and the 
interests of the trading activities of other companies in the 
Group and those owned by the Chairman privately on the other hand. 

(e) There is an overlap of the various personnel and premises 
employed or occupied by the Company or its subsidiaries, and those 
employed or occupied by the Chairman's private companies...' 

and so forth. It will be seen from previous chapters of this report that 

these two points were well founded. 

17.05 The circular concluded with a detachable form inviting support for 
an application to the Board of Trade to appoint inspectors into Bryanston 
pursuant to S.164 of the Companies Act 1948. This does not appear to have 
produced a large response, if any: a similar circular in July 1974 was to 
generate 265 affirmative replies. 

17.06 On 8 May 1969 the NUB, under the terms of its debenture, appointed 
a receiver over the assets of EPMT. At that stage the assets were not such 
as to yield much for the NUB but matters changed in December 1970 when on 
the death of his father Mr Evans-Freke succeeded to the barony of Carbery 
and the family properties. The NUB began proceedings to enforce its 
security against the Carbery Estate. 

17.07 In February 1971 Mr de Vries and Lord Carbery had attempted to 
force Mr Smith to 'settle their claims on an equitable basis'. They 
threatened, if such a settlement were not reached, to send a circular to 
Bryanston shareholders accusing Mr Smith of various improprieties; a letter 
to the Department of Trade and Industry asking it to investigate the NUB 
and rescind its banking certificate; and a letter to the Stock Exchange 
asking the Committee to suspend dealings in Bryanston shares. Mr Smith 
Immediately issued proceedings for libel and obtained an injunction from 
the judge in chambers restraining publication of these documents, or any 
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similar communication, until trial. This appears to have had the effect of 
silencing Mr de Vries and Lord Carhery until the fifth Bryanston AGM in 
July 1973, which we considered in Chapter 9. It will be recalled that at 
the meeting Lord Carhery asked some questions and received unhelpful 
replies from Mr Ainger; he was then silenced by Mr Smith (9.30). 

17.08 October 1973 saw the trial of the action for conspiracy brought by 
Mr de Vries and Lord Carbery against Mr Smith, the NUB, and the sales 
companies which had factored the debts of EPMT and its subsidiaries. 

Leading counsel for the Plaintiffs had been opening the case for four days 
when it was announced that Lord Carbery had agreed to a settlement. 
Thereafter Mr de Vries fought on alone for a further twenty days, acting 

- as he did in every subsequent court appearance - in person and without 
legal assistance. His witnesses included Mr Ainger, who reluctantly 
appeared under subpoena and who said nothing remarkable, largely because 
Mr de Vries’ questions to him were rambling and ill-directed. The 
Defendants called no evidence. The hearing was completed in early November 
and in a reserved judgment delivered on 24 January 1974 Mr Justice Cusack 
dismissed the claim, commenting adversely on Mr de Vries's 'constructive 
memory’ and his recklessness in making charges of forgery, fraud and 
dishonesty. He ordered Mr de Vries to pay the costs of the action. 

17.09 The next action to come to trial was the claim for libel against 
Mr de Vries and Lord Carbery in respect of the letters which they had 
threatened to send out in February 1971 and which made accusations against 
Mr Smith. Again Lord Carbery had previously settled the claim; again, at 
the trial in March 1974 before Mr Justice O’Connor, Mr de Vries was 
unsuccessful, having damages and a perpetual injunction awarded against 
him. The injunction was in very wide terms and restrained Mr de Vries from 
repeating the allegations in the letters, or sending letters or 
communications in the same or similar terms, to the shareholders, the 
press, the Stock Exchange, the Registrar of Companies, the Department of 
Trade and Industry or anyone else. 

17.10 Mr de Vries did not give up. At the next AGM of Bryanston on 
26 July 1974 he asked questions (later repeated in a letter from him to 

Mr Smith on 14 August) about financial assistance given by Bryanston or the 
NUB to companies under Mr Smith’s control, and also whether any of the bad 
debt provision in the accounts related to Mr Smith or any of his relatives 
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or companies under his control. The replies given by Mr Smith were brief 
and uninformative. Mr de Vries might have done better to enquire of 
Mr Ainger, who attended the meeting but was not called on to answer 
questions, why his firm were not seeking re-election and whether anything 
discovered during their audit work had caused them concern. 

17.11 Two days before the AGM Mr de Vries had despatched a circular to 
the shareholders of Bryanston inviting them to join in a request to the 
Department of Trade to appoint inspectors to investigate the affairs of 
Bryanston. By 12 September 1974 he had obtained the support of 265 
shareholders and notified the Department accordingly. 

17.12 In November 1974 the Court of Appeal heard an appeal by Mr de Vries 

from the judgment given against him in the libel action. Judgment was 

reserved and was delivered on 14 February 1975. The Court, by a majority, 

reversed the decision of Mr Justice O’Connor, discharged the injunction and 

gave judgment for Mr de Vries. The case was of legal interest and is 

reported at 1975 Queen’s Bench Reports, page 703. Lord Denning, speaking 

in general terms, said in his judgment; 

’We have in this Court seen cases lately where those in control of 
a company plunder its funds and then seek to gag the minority. 

This should not be allowed. Shareholders should be allowed to 
speak their mind at their meetings.’ 

17.13 Until this decision of the Court of Appeal in his favour Mr de Vries 

had been inhibited by the injunction which had been in force against him 

since 1971. Once the injunction was discharged no such inhibition 

remained. On 18 February 1975 Mr de Vries wrote to Mr Smith repeating the 

substance of his letter of 14 August 1974 and adding a number of further 

questions, of which the following are examples: 

’Do any of the new bad debts reserve created in 1974 and disclosed 
in the interim figures relate to companies which are or at any 
time have been under the control of Mr 'AT Smith, his family, 

Mrs M Morris or Mr T 0 ’Farrell?’ 

’What is the present indebtedness (if any) of Bryanston Finance, 
its subsidiary companies or associate companies to Mr AT Smith 
and/or companies under his control?’ 

’Has the Department of Trade or the Bank of England during the 
past twelve months placed any restrictions on the operations of 
the company’s principal operating subsidiary, the National Union 
Bank Limited? ’ 
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He concluded thus; 

’The above questions are those which may reasonably be asked by a 
shareholder in a company such as Bryanston Finance Limited whose 
market capitalisation has fallen from £11,000,000 in July 1973 to 
£400,000 at present.... If no reasonable reply or explanation is 
received by me by not later than Thursday 20th February 1975 at 
4pm I shall without further notice proceed to petition the Court 
to wind up the Company under Section 222(f) of the Companies Act 
1948 in the interest of the minority shareholders, and further to 
ask the Court to order that the investigation asked for by 270 
shareholders in September 1974 be made mandatory under Section 165 
of the Act. ’ 

(3.222(f) allows the Court to wind up a company when it appears "just and 
equitable" to do so.) 



17.14 Mr Smith and his advisers promptly responded on 19 February by 
applying for and obtaining an injunction restraining Mr de Vries from 
presenting a winding-up petition on the grounds of failure by the company 
to answer all or any of the questions in his letter or on any connected 
grounds. Mr de Vries applied for the injunction to be discharged but it 
was continued in force. It did not, however, restrain the presentation of 
a petition on other grounds. 

17.15 On 20 March 1975 Mr de Vries received a letter from Mr Marcus Brown, 
a shareholder in Bryanston, offering to purchase his 62 shares at their 
original cost price (48.75p per share, giving a total of approximately 
£30). Mr de Vries detected the hand of Mr Smith behind this offer and 
refused. Mr Brown was in fact a long-standing friend of Mr Smith who had 
done surveying work for Bryanston; he had agreed to help Mr Smith by 
sending the letter, which we were told was drafted by leading counsel then 
advising the company. 

17.16 Mr de Vries did not yet know that inside Cavendish Square the ATSO 
offer for the shares of Bryanston was being brought to fruition. We deal 
with this offer in Chapter 18 and with his reaction to it in Chapter 19. 
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CHAPTER 18 



THE ATSO OFFER 



BACKGROUND AND PARTIES 



The origins of the offer 

18.01 On 4 February 1975 Mr Smith formally stated to the board of 
Bryanston that the AT Smith Organisation Ltd (ATSO) , a company wholly owned 
by him, proposed to make an offer for the entire issued ordinary share 
capital of Bryanston. Since Mr Smith at that time owned about 58 per cent 
of Bryanston ’s shares, the offer was in reality to buy out the minority 
with a view to converting Bryanston into a private company. 

18.02 The proposed offer was made public on 26 March 1975. The price 
was to be 7p in cash for each Bryanston share (with a technical alternative 
of ATSO Loan Stock which was intended for Mr Smith’s own holding). The 
offer was despatched to shareholders on 21 April by Seton Trust on behalf 
of ATSO and was accompanied by a letter from Messrs Green, Regard and 

JM Joseph (’the independent directors’), recommending that the cash offer 
be accepted. 

18.03 On 8 May 1975 it was announced that ATSO had declared its offer 
unconditional and that acceptances had been received for 77.44 per cent of 
the shares - that is to say, Mr Smith’s 58 per cent and just under half the 
rest. 

18.04 On 14 August 1975 Seton Trust stated that acceptances had been 
received in respect of 90.2 per cent of the shares* ATSO then exercised 
its powers of compulsory purchase under S.209 of the Companies Act 1948 to 
buy out the shareholders (other than Mr de Vries) who had not accepted; 
and, after a final struggle with Mr de Vries, which will be discussed in 
the next chapter, ATSO did acquire all the remaining shares. By the end of 
October 1975 Mr Smith was the beneficial owner of the entire share capital 
of Bryanston. 

18.05 It seems that the idea of making an offer for the minority shares 
in Bryanston was first suggested to Mr Smith by Mr Regard in the autumn of 
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1974. Mr Regard told us that the discussion came about ’because the 
company was in a precarious state and the liquidity was very strained'. 

He suggested to Mr Smith that complete ownership would enable him to make a 
profit on running Bryanston down, while supporting it with his own money 
and personal guarantees to its bankers. He then put Mr Smith in touch with 
Mr Cunningham of Seton Trust; Mr Regard by now had a 90 per cent interest 
in Seton Trust, but 'could not quite frankly see that there was anybody 
else who could act’. 

18.06 Mr Smith told us in a written statement: 

'It was suggested to me that the wisest thing I could do to save a 
collapse and liquidation would be to offer to purchase the balance 
of the shareholdings with a view to my injecting new funds into 
the NUB. There was no other way in which additional funds could 
be obtained. A rights issue would have failed and lenders were 
unwilling to grant any facilities to NUB. Those were very grim 
days. A lot depended on whether the few banks that still allowed 
credit would be prepared to allow me to carry on....’ 

18.07 Mr Smith added that he was being 'severely harassed’ by Mr de Vries 
he was afraid that Mr de Vries would present a petition to wind-up 
Bryanston, although so far as the last point was concerned there is no 
evidence of any express threat having been made by Mr de Vries until 

18 February 1975 (see 17.13). We have no doubt that he was also worried by 
the prospect of an investigation into Bryanston; Mr de Vries had obtained 
his 265 signatures in September 1974. Mr Smith stressed to us that he was 
not enthusiastic about the offer: 

'I was not keen to buy it at all. I took a terrific chance.’ 

The independent directors and their advisers 
1. The position of the directors 

18.08 Where an offer is made for the shares of a company it is the normal 
duty of the board of the offeree company to give a recommendation to their 
shareholders either in favour of or against acceptance of the offer. In 
this offer the bidder was the chairman of the company being bid for and he 
also held 58 per cent of xts shares. It therefore became the duty of the 
independent directors to advise the minority shareholders. 

18.09 Mr Green and Mr JM Joseph were obviously independent, but 
Mr Regard’s position was less clear. He did not consider himself 
independent because of his controlling interest in Seton Trust and the 
advice he had given to Mr Smith: 
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'I could hardly in the context of Seton Trust advise A.T. that 
that was the price that would bring it in, and try to push it up 
afterwards as a director.’ 



18.10 However, Cliff ord-Turner (who had been instructed by Mr Rudd - see 
next paragraph) firmly advised that Mr Regard should regard himself as 
independent, and he agreed. In doing so, he did not disclose a 

gentleman’s agreement’ which was in existence between himself and 
Mr Smith whereby Mr Smith would give Mr Regard first refusal if he came to 
sell Bryanston. Mr Blank of Clifford-Turner told us that knowledge of this 
would have caused him to view the matter differently. 

2. The appointment of the advisers 

18.11 Clearly the independent directors and minority shareholders 
required professional advice. The Takeover Panel, on 13 December 1974, 
indicated this to Mr Cunningham. They left Mr Cunningham, who was acting 
for ATSO, to find such advisers. Mr Cunningham apparently had difficulty; 
his contacts in merchant banking declined the task, and he accordingly 
asked Rowe Rudd to take it on. Mr Rudd says that he was reluctant but felt 
under an obligation to Bryanston as the broker who had originally floated 
it. He agreed to act, even though Rowe Rudd had resigned as the company’s 
brokers only just over a year earlier (see 9.59), and he instructed 
Clifford-Turner to act as his legal advisers in the matter. 



18.12 Mr Rudd also sought assistance from Mr Golding of Goodman Jones & 
Partners, chartered accountants. Mr Golding had done accountancy work for 
Mr Smith in 1966 and his father ran Park West Separates Ltd (one of 

Mr Smith's private companies). Mr Rudd has told us that he did not know 
this and he would probably not have instructed Goodman Jones in the matter 
if he had known. On the other hand, Mr Golding is certain that he informed 
Mr Rudd. We do not think it is necessary that we should resolve this 
conflict and we would emphasise that there is no evidence that Mr Golding 
allowed himself to be influenced by these connections. 

18.13 Both Rowe Rudd and Goodman Jones had already been contacted by 
14 January, when the first proof of the offer document was prepared by 
Seton Trust. Nevertheless it was not until 4 February that the independent 
directors were asked to instruct them. Mr Green and Mr JM Joseph were the 
directors present: Mr Hegard was abroad and in any event probably still 
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considered himself to be acting for Mr Smith. A curious ritual was 
observed. Mr Smith informed his fellow directors of the proposed offer and 
withdrew from the meeting. Mr JM Joseph (perhaps at Mr Fitzhugh's 
suggestion) telephoned Mr Rudd and asked whether his firm would act, to 
which Mr Rudd replied in the affirmative and added that he intended to 
instruct Goodman Jones to investigate what a fair and equitable price would 
be. Mr Green and Mr JM Joseph then formally resolved to appoint Rowe Rudd 
to act as their advisers. 

18.14 It is not clear what degree of knowledge Messrs Green and JM Joseph 
had of the offer prior to 4 February. Mr Green told us that it 'was in the 
air before', but 4 February was the first time he knew of it as a definite 
operation. Mr JM Joseph said in evidence that Mr Smith had mentioned that 
he was thinking about an offer; he (Mr JM Joseph) knew that there had been 
discussions at Seton Trust and that Seton Trust had been to see the 
Takeover Panel. He did not know there was already an offer document in 
proof. It seems that the giving of any information to Messrs Green and 

JM Joseph had been at best casual. 

18.15 Goodman Jones did not carry out a full audit. They examined and 
revised a draft statement of net worth prepared under the supervision of 
Mr Fitzhugh. They relied, as did Rowe Rudd, Mr Green and Mr JM Joseph, on 
the major assumption that the clearing banks were putting pressure on 
Bryans ton to repay its borrowings very quickly: an assumption which, as 
will be seen, depended on information supplied by the offeror, Mr Smith. 

THE CALCULATION OF THE PRICE OF 7p 

Summary 

18.16 The price offered by ATSO for the shares was 7p. This was not pre- 
determined by Mr Smith when he decided at the end of 1974 to make an offer. 
He was first minded, according to Mr Hegard, to bid the market price of 4p 
but the increase to 7p was the outcome of a series of calculations of the 
net worth of Bryanston. 

18.17 The starting point of the calculations was a set of draft accounts 
of Bryanston prepared at the beginning of February 1975. The AIL sub-group 
was not consolidated in these accounts, but other subsidiaries were. The 
draft accounts pfbved to be extremely accurate and corresponded very 
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closely to the statutory accounts published on 3 October 1975 (by which 
time ATSO owned 99 per cent of Bryanston) , save for the fact that AIL was 
consolidated in the statutory accounts. They showed a loss for the year 
1974 of £2,141,000 (after adjustments for the decrease in the market value 
of certain quoted investments and for an error in the calculation of bad 
debt provision), compared with £2,063,000 later shown in the statutory 
accounts. They gave a net asset value for Bryanston of £2,089,000, or 28p 
per share. 

18.18 These draft accounts were not available to shareholders, who had to 
be content with the 1973 statutory accounts and the short interim results 
for the first half of 1974. 

18.19 The draft was presented to a meeting held on 3 February at which 
Messrs Smith, Regard, Fitzhugh, Cunningham and Sudwarts (of Seton Trust) 
were present. The attendance list can only be explained on the basis that 
Mr Regard was still advising Mr Smith, and Mr Fitzhugh was present as 
company secretary simply in order to provide information. No 
representative of the minority was present. It is recorded that the 
meeting decided to produce an adjusted statement of net worth in order to 
present a * truer and fairer view* . In other words, the bidder and his 
advisers thought the company was overvalued in the draft accounts. 

18.20 Mr Fitzhugh set to work to make the adjustments asked for and at a 
further meeting on 7 February figures were presented showing a net asset 
value of £166,000, or 2.3p per share. On 5 March Goodman Jones reached an 
estimate of £816,000 (lip per share); and final amendments produced a 
figure of £575,000 - 7.75p per share. It was on this basis that Mr Smith 
agreed to offer 7p per share and that the independent directors agreed to 
recommend shareholders to accept that offer. 

18.21 The calculations giving a net asset value of 7.75p per share were 

largely based on two major assumptions: 

1. that there was severe and increasing pressure from the 

clearing banks for repayment; and 

2. that the group was critically short of cash and had no 
foreseeable source for an injection of funds other than 
Mr Smith personally. 
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18.22 The following accounting decisions were made, all but the first of 
which involved downward adjustment of the net asset value in the draft 
accounts : 



1. that Bryanston’s holding in its subsidiary AIL, which had 
been included at cost price in the draft accounts, should be 
valued at cost for the purpose of the offer; 

2. that debts owed to the group (excluding AIL) should be 
substantially discounted; 

3. that the group’s properties should be revalued downwards, and 
the Hampstead Estate valued on a forced sale basis; 

4. that a net reduction of £142,000 should be made in the 
valuation of City and County House Purchase Company Ltd; 

5. that Bryanston’s holdings in Herbert Morris and BSG 
International Ltd should be valued at the current market 
price: a reduction of £439,000; 

6. that an additional provision should be made for contingent 
liabilities of £235,000; 

7 . that miscellaneous adjustments should be made amounting to 
£13,000. 

This produced the following results : 

£ £ 

Net asset value per original draft accounts 2,089,000 

Less adjustments for 



1. 


Valuation of holding in AIL 


- 


2. 


Discounting of debts due 


489,000 


3. 


Valuation of properties 


196,000 


4. 


City and County 


142,000 


5. 


Herbert Morris and BSG 


439,000 


6. 


Contingencies 


235,000 


7. 


Miscellaneous 


13,000 



1,514,000 



Net asset value for the purpose of the offer 



£ 575,000 



We proceed to consider each of the two assumptions and the first six 
accounting decisions in turn. 
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The assumption as to pressure from the clearing banks 

18.23 The independent directors stated in the offer document: 

'NUB’S sources of money supply, primarily certain clearing banks, 
are pressing on a repayment programme which would subject NUB, and 
the group of which it is a member, to an exceptionally severe 
strain on liquidity. Having regard to the current level of 
repayments by debtors in respect of loans and advances... and 
payments from the sales factoring business, the sums required for 
any significant repayment programme cannot be met from the cash 
flow as presently generated by NUB's and Bryans ton's and its 
wholly-owned subsidiaries' current trading. 

'The independent directors have satisfied themselves that the 
proposed terms of repayment sought from NUB by its bankers would 
place the group under an intolerable burden. Without either a 
sale of assets... or a significant injection of fresh capital 
which in the present circumstances is wholly impracticable, the 
future continuity of Bryanston and its subsidiaries, as at present 
constituted, must be in grave doubt....' 



18.24 The situation as portrayed in these paragraphs of the offer 
document was the basis upon which both the offer was made and the price 
calculated. 



18.25 The independent directors and their advisers were, however, 
completely dependent upon Mr Smith for any information relating to the 
pressure being exerted on the group by the clearing banks. He had always 
dealt with the banks in the past and he was adamant that no approach should 
be made to them by Mr Rudd or Mr Golding. His explanation for this was 
that it would have been extremely prejudicial to the group for an outside 
person to be asking the banks, in effect, 'you are not going to give these 
people any more money? ' . Mr Golding was told that delicate negotiations 
were still proceeding and that the banks might decide to call in the 
group’s overdrafts. Mr Rudd put it vividly: he was told that 'if we went 
along to the bankers and asked them directly just how unsatisfactory their 
customer was, that could be the last straw'. 

18.26 Mr Smith's evidence was that he was willing for any director to go 

to the banks, but not Mr Rudd because he was an outsider. Mr JM Joseph, 

however, said with reference to himself and Mr Green that Mr Smith did not 

want them to approach the banks. Mr Regard's evidence was that according 

to Mr Smith the banks themselves were reluctant to see the other directors 

'He said (the banks) didn't want to see me until the Bryanston 
situation is settled. I couldn't say to him, I want to go to 
verify what you said" . ' 
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18.27 But there was really no good reason why Rowe Rudd or Goodman Jones 
or the non-executive directors should not have been allowed to approach the 
banks. On 20 January Mr Smith had informed senior officials of the 
National Westminster Bank of his intention to purchase the minority share- 
holdings, and he had made available to the National Westminster a copy of 
Proof A of the offer document, which had been printed on 14 January. They 
therefore knew that an offer was imminent. We cannot understand which 
direct inquiries by the advisers of the minority shareholders would have 
been ’the last straw'. We think that any banker would have appreciated 
that the advisers were entitled to have their information direct rather 
than having it transmitted by the bidder himself. 

18.28 Mr Rudd was aware of Mr Smith's dual position regarding the banks. 

He therefore requested, and obtained, an undertaking from Mr Smith that 
'all information material to the consideration of the offer has been 
disclosed to the independent directors, Rowe Rudd and Goodman Jones'. This 
undertaking was recited in the offer document and was supported, on 

Mr Blank's advice, by an indemnity in Rowe Rudd's favour from Mr Smith. 

18.29 A board meeting of Bryanston, the first since 4 February, was held 

on 21 March. All the directors were listed in the minutes as being 

present, although Mr Regard in fact was not (he had left to visit his mother 

who was seriously ill in Switzerland). The minutes went on to state: 

'The chairman reported to the board on the discussions which had 
recently taken place between himself (and in the case of the 
National Westminster Bank in the company of Mr Hegard) and the 
group's bankers who made clear their requirements as to the terms 
for the repayment of the overdrafts currently outstanding.' 

18.30 In fact Mr Hegard had last attended a meeting with the National 
Westminster more than a year previously - in November 1973. So he had 
neither attended the board meeting nor been with Mr Smith to see the 
National Westminster, although he told us that he had met Mr Letson, the 
bank s Assistant Regional Director, at a private function at the beginning 
of 1975 and had discussed the position informally. Both errors were 
nllowed to stand despite the facts that : 

1. the board, as requested by Mr Rudd, resolved to send a copy 
of the minutes of the meeting to Rowe Rudd for use in 
connection with the offer; and 

2. each director signed the minutes individually, Mr Hegard when 
he returned from abroad. 
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18.31 This minute induced Mr Green and Mr JM Joseph to believe that 

Mr Hegard had recently accompanied Mr Smith to see the company’s principal 
bankers. He had not. 

18.32 Indeed, in 1981 Mr Smith submitted to us: 

'These statements were not. and did not purport to be, based on a 
specific meeting with a particular bank; they were general 
observations on the financial climate. They were an honest (and 
accurate) evaluation based on what Mr Smith saw happening all 
around him. ’ 



18.33 At a meeting on 20 January 1975 with Mr Letson and Mr Longfield, 
Regional Advances Manager , Mr Smith was told that the recurring theme from 
the National Westminster’s view was the need to ’see an early running do^ 
of the unwelcome and unique borrowing on this account'. The vague promise 
put forward by Mr Smith of a marginal reduction by the end of 1975 was not 
acceptable to the National Westminster, and a further meeting was to be 
held by mid March at the latest. Mr Smith informed the National 
Westminster that it was his intention to close down the NUB’s banking 
operation and to recover the advances portfolio over a period in an orderly 
manner . 

18.34 A repayment of tax by the Inland Revenue amounting to between 
£500,000 and £600,000 was also mentioned. It was against this background 
that Mr Smith’s suggestion of a marginal reduction by the end of the year 
was rejected. After this meeting Mr Letson wrote to Mr Smith stating that 
the loan facility would continue at £850,000 until the middle of March and 
that the margin between the present debt and this new limit would provide 
him with the funds he required for current purposes. 

18.35 Mr Smith painted a graphic picture of the pressure from the 
National Westminster: 

’National Westminster had appointed more Receivers than any other 
clearing bank in the crisis which had developed. They said that 
there should be no overdraft facilities for any fringe bank and 
that it should trade on its capital. They referred to our 
borrowing as being unwelcome. I have never seen such a pack of 
wolves when things are going bad. Everyone was out for blood and 
was determined to get in first.’ 

18.36 But the National Westminster’s attitude to the Bryanston borrowing 
had not changed significantly since 1973. Mr Longfield summarised their 
view in his evidence to us: 
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’...(the NUB was) enjoying a unique facility in as much as it had 
got a working capital overdraft which perhaps is not our 
traditional way of lending to the banking finance sector. From 
the autumn of 1973, we endeavoured to reduce - perhaps not reduce 
“ improve the working of the overdraft so that we did not have a 
solid involvement that had in fact developed. ...We first called 
for Mr Smith to have a look at his portfolio and to see what he 
could do to meet our wishes in reducing his reliance on bank 
finance... in October/November 1973.’ 

18.37 Mr Smith told us that the National Westminster stated at the 
meeting of 20 January 1975 that they expected the NUB’s overdraft to be 
paid by the end of the year. Mr Longfield had no recollection of this. 

18.38 Mr Smith’s next meeting with representatives of the National 
Westminster did not in fact take place until 24 April 1975 when he offered 
to reduce the borrowings at a rate of £25,000 per month from the run-down 
of the NUB advances, in addition to reductions from the receipt of 
dividends from AIL. The effect of the large provision for bad debts had 
been to make the NUB insolvent, according to Mr Smith, and in these 
circumstances Mr Smith requested the National Westminster to transfer the 
present facility from the NUB to Bryanston. 

18.39 A further meeting was held on 20 May 1975 when the National 
Westminster were informed that the NUB’s solvency had been re-established 
by the postponement for five years of the repayment of the loan from 
Bryanston amounting to £550,000. Mr Smith then proposed to repay the 
National Westminster borrowings over a maximum period of two years by way 
of monthly instalments, which would commence at £25,000 per month starting 
on 31 July for six months. A review would take place in December. These 
terms of repayment were accepted by the National Westminster and the loan 
facility was reduced from £850,000 to £725,000. It is apparent that, 
although the National Westminster naturally wished to see repayment of the 
borrowings at the earliest possible date, they considered that their 
interests would be best served by permitting the company to wind down its 
own affairs under the existing management. 

18.40 The situation which was accepted by the National Westminster on 
20 May is very different from that portrayed by Mr Smith to the other 
directors of Bryanston and their advisers prior to the despatch of the 
offer document on 21 April. We asked Mr Smith the reasons for this 
dramatic change: 
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Q« Had you known in March that (the National Westminster) would 
be prepared. to take a more lenient line in May, is that 
something that you would have thought it right to report to 

the vendors and their advisers and the independent directors? 

A. • Yes • 

Q. What happened between those two dates to bring such a 
revolutionary change in the position? 

A. I put a lot of my resources behind (the NUB). I put up my 
properties for sale; I put up my shares for sale.... 
Miraculously, we began to sell some property. 

18.41 Bryanston’s cash position was not improved by injections of funds 
by Mr Smith, nor were the group’s borrowings from the National Westminster 
repaid personally by Mr Smith subsequent to the offer. 



18.42 We find that the National Westminster’s attitude to the borrowing 
was not affected by the offer. The National Westminster had been pursuing 
a consistent policy since November 1973 in attempting to bring the 
borrowing within more acceptable limits. There had been no deviation from 
this policy during the months prior to the formulation of the offer. A 
strict timetable had not been’ imposed within which the borrowing had to be 
repaid. According to Mr Longfield, the company had been invited to propose 
a programme of repayment within its capacity. This was not forthcoming 
until after the offer had been made. 

18.43 With regard to the other bank borrowings, there is no evidence to 
suggest that prior to the offer any of the banks imposed new stringent 
repayment terms. The Lloyds Bank borrowings of £299,851 at 13 March 1975 
had been reduced from over £1,000,000 since January 1974 when Mr Smith 
proposed to repay the borrowings at a rate of £50,000 per month. At that 
time Lloyds Bank would have preferred to see a quicker repayment programme 
but because of the continuance of the monthly reductions and their 
recognition of Mr Smith's efforts to reduce the borrowings, they did not 
try to impose any harsher terms. Mr Mosedale, the manager of the Lloyds 
branch Involved, wrote to Mr Smith on 12 May 1975: 

'The difficulties under which you have been working over the past 

18 months are certainly well understood and it was for this reason 

that we did not seek to press you for quicker repayment.’ 

18.44 The Bank of Scotland were particularly concerned that the Number 2 
Loan account (balance £50,000 at 13 March 1975) should be repaid by 

31 March. 
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18.45 The secondary banks had been in a difficult situation since 
December 1973 and Bryans ton had not escaped the pressure for the repayment 
of borrowings from the clearing banks. This pressure had become evident by 
the beginning of 1974 and under it Bryans ton had reduced its 
non-industrial bank overdrafts and short-term loans from £3,393,000 at 

31 December 1973 to £2,149,000 at 31 December 1974. A further reduction 
was made to £1,851,000 by 13 March 1975. The policies pursued by the 
clearing banks in reducing the Bryanston borrowings had been consistent 
throughout the period in question and no new impositions on Bryanston were 
made prior to the offer which would have placed the group under an 
intolerable burden. Shortly after the announcement of the offer the 
largest lender to the group was accepting the repayment of its account over 
a two year period in line with the planned recovery of the group's advances 
portfolio. 

18.46 At a board meeting of Bryanston held on 21 April to approve the 
final proof of the offer document the directors considered the possibility 
that the company was trading while insolvent, particularly with regard to 
the statement in the letter of recommendation that the company as then con- 
stituted would be unable to meet the repayment schedule set by its bankers. 
The meeting noted that the company’s bankers were, for the time being, 
continuing their facilities to the group following personal guarantees by 
Mr Smith. It was decided that in view of these guarantees and of the 
company’s net asset position the company was not trading while insolvent 
within the meaning of S.223 of the Companies Act 1948. 

18.47 Mr Smith had not given such personal guarantees to the clearing 
banks in the months preceding or the months following the offer, nor had he 
made his own resources available to the group for the repa 3 mient of the 
group’s overdrafts and borrowings. The actual attitude of the banks did 
not necessitate a disposal of assets on a distress basis but a planned and 
orderly realisation of assets, which Mr Smith was able to negotiate with 
the National Westminster in June, two months after the offer. He explained 
this in his statement to us: 

’The gods must have been good to me. Immediately I decided to 
make the offer, things started to get slightly better. Things 
could, of course, have gone the other way and I would have lost 
everything . ’ 
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18.48 We conclude that Mr Smith misrepresented the attitude of the banks. 
They were concerned at the situation and required an orderly and regular 
reduction of the overdraft; but he implied that they were holding a pistol 
to his head. He compounded this by insisting that no one else should go to 
see the banks - 

18.49 We accept that one factor influencing Mr Smith may have been a 
genuine fear that the overdrafts would be called in if his relationship 
with the company’s bankers was disturbed in any way. Mr Smith was far more 
at home as a lender than as a borrower and he may well have thought the 
situation worse than it was. However, this does not sufficiently explain 
the part he played. He was well aware that the attitude of the banks was 
important in the evaluation of the offer; that the independent directors 
had no choice but to rely on his version of what the banks said; and that 
he, as prospective bidder, stood to gain from a general acceptance of the 
view that the overdraft position was one of desperate crisis rather than 
orderly run-down. We therefore take the view that there was an element 

of conscious overstatement on his part. 

18.50 Mr Rudd's responsibility was to advise the independent directors 
and to do this he had to inform himself of the facts; an undertaking and 
indemnity from Mr Smith hardly carried the matter much further. 

The assumption as to cash flow 
Introduction 

18.51 On the basis that the banks’ demands for an early repayment of the 
group’s borrowings would impose an exceptionally severe strain on 
liquidity, the recurrent theme throughout all the calculations of the offer 
price was that the only alternatives available to the group were either a 
premature disposal of assets at a considerable discount or a fresh 
injection of funds. A rights issue was out of the question in the then 
current market conditions, in particular in the secondary banking sector. 
The market value of the Bryanston shares was below par and a rights issue 
would therefore have constituted an issue of shares at a discount. No 
reliance could be placed on the clearing banks for availability of 
additional finance in the foreseeable future. The only feasible 
alternative was an injection of funds by Mr Smith, who was unwilling to 
make his money available if no similar injection was made by the other 
shareholders. At the meeting of Mr Smith's advisers on 7 February it was 
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agreed that the only realistic approach to valuing the net worth of the 
group was on the assumption that its activities would cease with almost 
immediate effect. This meeting further agreed that, for the group to 
remain a viable proposition, it was essential that there was an injection 
of fresh funds and that the only feasible source of such funds was the 
chairman personally . 

18.52 At a meeting with Mr Fitzhugh, Seton Trust, and the advisers to the 
minority on 13 March, Mr JM Joseph was adamant that any offer should be 
accepted because in his opinion Bryanston would otherwise collapse. 

Mr Fitzhugh supported Mr JM Joseph’s statement, arguing that Bryanston 
could only continue with a fresh injection of capital. The independent 
directors concluded in their advice to the minority shareholders that the 
acquisition of the minority shareholdings by Mr Smith, so enabling him to 
make the fresh injection of funds, was the preferable alternative to a 
premature disposal of assets. 



18.53 The days of the NUB and the property division of Bryanston had been 
numbered since the collapse of the property market and of many secondary 
banks in December 1973. Since that time Bryanston had pursued a policy of 
realising its assets in order to reduce its borrowings. This situation had 
been noted in the chairman's statement to the shareholders in the 1973 
statutory accounts and, in their interim statement for the six months to 
30 June 1974, the directors announced that in view of the very uncertain 
future of the property market they had decided to close down that 
division s operations. There had been no sudden change in circumstances in 
the months immediately prior to the offer which would have necessitated a 
disposal of the group's assets on a distress basis. 



Cash flow forecast 

18.54 At the meeting of all parties held on 20 March to discuss the offer 
and the format of the offer document, Mr Rudd, after consulting with 
Goodman Jones and Mr Blank of Clifford-Turner , had requested a cash flow 
forecast for Bryanston. The view was expressed that inflow would be 
impossible to quantify since the amount collectable was 'in the lap of the 
gods ' . However , it was agreed that a cash flow statement would be 
incorporated into a board minute, but with reservations about the inflow 
figures clearly stated. An estimated cash flow forecast was duly recorded 

in the minutes of the board meeting held the following day. The main 
figures were: 
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Estimated Income 

Sales companies' interest 
Repayment of fixed term loans 
Dividends on investments 

Total 



Estimated expenditure 731,000 

Contingencies expected to materialise 235,000 

966,000 

Total estimated shortfall £437,000 



£ 

151.000 

273.000 

105.000 

529.000 



18.55 We have found no evidence that this cash flow forecast was investi- 
gated by the independent directors or their advisers, despite the fact that 
the forecast was prepared at their instigation. A scrutiny of the forecast 
would have shown several serious omissions on the income side. 

Cash flow omission (i) Potential repayment of Mr Regard’s borrowings 

18.56 At 31 December 1974 Mr Regard and his associated and personal 
companies owed a net amount of £506,689 to the NUB. These balances were 
certified by Mr Regard to the auditors of the 1974 statutory accounts, 
Norton Keen, and he confirmed his agreement to indemnify the group in 
respect of any losses which might have arisen on advances to companies 
under his control. Mr Regard had not repaid these borrowings during the 
first three months of 1975, although he was adamant at a meeting on 

20 March with all the parties to the offer that the NUB was, in his own 
words, ’bust'. The advisers to the independent directors, despite their 
knowledge of these borrowings, did not question Mr Regard on their size at 
a time when they were being assured that the clearing banks’ demands were 
imposing an impossible strain on the liquidity of the group. 

18.57 In a letter dated 17 April 1975 Seton Trust were advised by their 
solicitors, Travers Smith, Braithwaite & Co, that specific mention should 
appear in the offer document of Mr Regard’s borrowing position with the 
NUB. No reference to, or explanation of, these borrowings was made in the 
offer document, and Mr Regard explained to us that the borrowings had all 
been repaid by the time the offer was made. 
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18.58 It would appear that the borrowings had indeed been repaid by 
21 April, and the net position at that date showed the NUB owing Mr Regard 
personally £57,020. The details of the repayment of these monies are more 
revealing. Mr Regard's various accounts show the following material 
receipts : 



£ 



3 January 


Fees 


28,000 


8 January 


Seton Trust 


122,000 


18 April 


Seton Trust 


250,000 


21 April 


Andresens Bank A.S. 


133,675 


24 April 


Draft on Swiss Bank 


50,000 


Total 




£583,675 



18.59 Of the total receipts of £583,675, £433,675 was received by the NUB 
within the seven days following the letter from Travers Smith to Seton 
Trust. A transfer of £250,000 was made from Seton Trust, a company 
controlled by Mr Regard. However, this transfer of £250,000 was made from 
the account of Seton Trust at the NUB, which consequently showed (after 
adjustment of an error) an overdraft of £225,784. 

18.60 Mr Regard had thus eliminated his borrowing position with the NUB 
but only by creating an overdraft of £225,784 on the account of Seton 
Trust. This account was not included in the list of his and his companies' 
balances although he had a controlling interest in Seton Trust. Mr Regard 
has told us that he did not consider his banking position with the NUB to 
be an important point. But we attach great importance to it. 

18.61 First, we cannot accept Mr Regard’s argument, as an independent 
director, that the NUB was 'bust' when he was indebted to the NUB to an 
amount in excess of £500,000. If the NUB was in grave financial 
difficulties in attempting to repay its overdrafts and loans, Mr Regard was 
under an obligation to repay his substantial borrowings. That obligation 
he plainly failed to fulfil. 

18.62 Second, the manipulation of his personal accounts and the account 
of Seton Trust in response to the letter of Travers Smith was a deception 

undertaken by Mr Regard to mislead the shareholders in Bryanston and their 
advisers . 
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18.63 Third, the independent advisers were aware of Mr Regard’s 
borrowings but do not appear to have discussed them with him. They 
accepted assurances that the group was under an impossible strain on its 
liquidity in the knowledge that Mr Regard was in considerable debt to the 
NUB. The cash flow forecast for the year ahead which was produced on 

21 March allowed only £273,000 for the repayment of loans, of which 
£167,000 was specified to be repayment of home loans, leaving only £106,000 
for other loans. The independent directors and their advisers, Mr Rudd and 
Mr Golding, apparently failed to notice this incongruity. 

18.64 Fourth, Mr Regard maintained that the monies were loaned to him by 
the NUB in the ordinary course of business. A review of the accounts 
controlled by Mr Regard shows that during 1974 he made no attempt to repay 
his borrowings, the net figures (after deducting deposits) being £532,919 
at the end of 1973 and £492,292 at the end of 1974. The gross borrowings 
had increased to £1,378,106 (representing 34 per cent of the total NUB 
lendings) and gross deposits to £885,814 (representing 46 per cent of the 
total current and deposit accounts with the NUB). We consider that 
lendings of this size to a director of the company were not made in the 
ordinary course of business (6.39). No attempt was made by the NUB to 
recover these monies despite the fact that they were repayable on demand. 

Cash flow omission (ii) Proceeds from sale of City and County 

18.65 The second material omission from the cash flow forecast was the 
prospective proceeds from the sale of City and County, a subsidiary of 
Bryanston, to WM Mann & Company (Investments) Ltd. City and County had 
been on offer for sale since the beginning of 1974. The original terms and 
conditions of the sale were set out in a letter from WM Mann to Bryanston 
on 26 February 1975, the offer price being £122,788. At the date of 
settlement the current account overdraft of City and County with the NUB 
amounting to approximately £320,000 would also be repaid. This offei was 
considered at the board meeting of Bryanston on 21 March and Mr Smith was 
authorised to pursue the matter subject to satisfactory modification of 
certain warranties. On 10 June the board formally approved the sale of 
City and County to WM Mann. The total proceeds, which were received 
shortly thereafter, amounted to £460,000 and a further £35,000 was 
anticipated in respect of group relief. 
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18.66 The likelihood of proceeds arising from the sale of City and 
County, based on the letter of intent of 26 February, was not reflected in 
the cash flow forecast. This is inexplicable when contrasted with the fact 
that (as we shall see) the estimated net asset value of Bryanston for the 
purposes of the ATSO offer was reduced to reflect the difference between 
the net asset value of City and County and its sale consideration. 

Cash flow omission (iii) Proceeds from sale of Hampstead Estate 

18.67 Apart from City and County, another sale was in the air, that of 
the Hampstead Estate, the principal asset of BPGL. BPGL had earlier 
contracted (7.175) to sell this to Crestwood but the sale lapsed when a 
compulsory purchase order was imposed by the local authority. The 
Secretary of State, following a public inquiry, declined to confirm the 
order and accordingly the properties were now available for sale again in 
what was still a depressed market. 

18.68 The property was valued on 20 January 1975 by Harman Healy & Co at 
£150,000 after a telephone call by Mr Smith asking for a valuation for book 
purposes. The valuation at £150,000 was, as Mr Barnett of Harman Healy 
confirmed in evidence, on a forced sale basis. On 25 March Mr Barnett had 
a meeting with Mr Smith and Mr Gavison of BPGL in connection with 

Mr Smith's negotiation with a housing association for the sale of the 
Hampstead Estate. Mr Smith wished to know a figure at which he should 
negotiate the sale, and a valuation of £271,600 was suggested. On 9 April 
Mr Smith offered the Hampstead Estate to the Fairhazel Tenants' Association 
at that price. A sale at a figure of £275,000 was duly completed in early 
October. 

18.69 The point has been emphasised to us that negotiations for a sale 
are not the same thing as a sale and that there had been disappointments in 
the past concerning this property. However, Mr Smith should have disclosed 
the negotiations to Rowe Rudd for them to decide whether it was reasonable 
for the cash flow forecast to take account of the prospective sale of the 
Hampstead Estate. There is no record of Mr Smith having mentioned it at 
the board meeting of 21 March. 

Cash flow omission (iv) Group relief 

18.70 The cash flow forecast showed the receipt of dividends from AIL 
totalling £105,000. No amount was included in the forecast in respect of 
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group relief receivable from AIL or City and County. It should be noted 
that the draft accounts of Bryanston which were used for the purposes of 
the offer did not consolidate AIL, which was shown at cost. The same 
approach was adopted with the cash flow forecast and the industrial 
division was considered as a separate entity during the negotiations for 
the offer . It would therefore have been appropriate to treat the payments 
expected in respect of group relief from AIL to the NUB as cash inflow. 

The figure for the year 1975 proved in due course to be £450,000. Group 
relief was also due to the NUB from City and County in the amount of 
£35,000 for the year 1974 and this had been provided for in the draft 
accounts of City and County which had been made available to Goodman Jones 
by that company’s auditors. 

Conclusions on the accuracy of the cash flow forecast 

18.71 A review of the cash flow forecast, which had been produced to the 
board within one day of Mr Rudd requesting it, would have shown that the 
cash inflow of the NUB was materially understated. Even ignoring the sale 
of the Hampstead Estate, which was only at the negotiation stage, the 
combined effect of the repayment of Mr Hegard's borrowings, the sale of 
City and County and the substantial group relief to be anticipated from AIL 
would have been to turn the forecast cash deficit of £437,000 into a large 
surplus. In the event the NUB’s business was run down during 1975 without 
any crisis occurring. 

18.72 The advisers of the minority were correct in demanding a cash flow 
forecast, since If the banks’ repayment requirements really were likely to 
cripple the NUB, as was continually asserted, then the forecast would 
highlight the crisis. But Mr Rudd and Mr Golding did not consider the 
reasonableness of the forecast and accepted a poorly and hastily prepared 
document at face value. 

The valuation of Bryanston’ s assets 
Asset (i) Bryanston’ s holding in AIL 

18.73 The most valuable asset of Bryanston in January 1975 was its 75.17 
per cent shareholding In AIL. Mr Golding considered three bases of valuing 
this shareholding which were: 

Cost 

Current market price, by reference to the quotations 
published in the Stock Exchange Daily List 
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Net book value of the assets 
No consideration was given to a fourth basis: 

The value of a controlling interest (75.17 per cent) in 
AIL to some other industrial concern 

18.74 The three bases which were considered gave widely differing 
results. The cost of the holding as recorded in Bryanston's books was 
£772,000; the current market price of lOp on 25 March 1975 gave a value of 
£1,254,550; and Bryanston's proportionate share of the net asset value came 
to £1,773,260. There was thus almost exactly £1,000,000 between the lowest 
of the three methods of valuation and the highest, equivalent to 13. 4p per 
Bryans ton share. The valuation of AIL was therefore critical in 
determining a fair and reasonable offer price. 

18.75 It should be noted that the 1974 statutory accounts of AIL were not 
available at the time of the formulation of the offer: the audit of the 
company had commenced but the auditors' report was not signed until 

15 April. The results of AIL for the half-year to 30 June 1974 had been 
announced on 4 November when the directors described the period as 
'a successful six months and the trading profits of all subsidiaries show 
substantial increases'. 

18.76 The report of Goodman Jones dated 5 March 1975 set out the choices. 
They stated that although they would have preferred to prepare a 
consolidated balance sheet for Bryanston including the AIL sub-group, the 
size and complexity of the sub-group made this 'impracticable'. As for 
whether market price was appropriate, they passed on the decision to Rowe 
Rudd: 

'We are unable to form an opinion as to whether one could dispose 
of a holding of 75 per cent of the shares in a company quoted on 
the London Stock Exchange and, if so, at what price and over what 
length of time. We are therefore unable to state whether market 
price is the correct method and it is for Messrs Rowe Rudd to 
judge. ' 

18.77 Mr Rudd formed the view that the market price was irrelevant. His 
reasoning appears to have been as follows: 

1. AIL had large deposits with the NUB (amounting to £687,000 at 
December 1974); 



350 



Printed image digitised by the University of Southampton Library Digitisation Unit 



2. On the assumptions (see above) about pressure from the banks 
and a critical shortage of cash, the NUB was in imminent 
danger of collapse unless the offer went ahead; 

3. According to Mr Regard, if the NUB (Bryanston) collapsed, the 
deposits would be irrecoverable and AIL would then also 
collapse: a proposition which was accepted by all the 
directors and their advisers; 

4. The existence of the deposit was a major obstacle to 
Bryanston *s selling its holding in AIL to a third party; in 
Mr Rudd's .words, it was 'very bad news in the context of 
placing the shares in the open market'; 

5. Apart from the problem of the deposit, the collapse of 
Bryanston would have a detrimental effect on the trading and 
credit of AIL. 

18.78 The assumptions were of course critical, and Mr Rudd, who had not 

been allowed to see the banks himself, was careful not to accept 

responsibility for their correctness. The minutes of the meeting of 

20 March 1975, attended by all parties to the offer, make this clear: 

'Mr Rudd stated that the whole question of a fair offer price 
revolved around the question of the valuation of (AIL). If, as 
(Mr Smith) had stated, Bryanston and in particular NUB was being 
wound down, then obviously market value would not be appropriate. 
However, if the offer price is less than the market value of AIL, 
it must be clearly demonstrated to shareholders that Bryanston is 
in an insolvent situation. The crucial point was the view taken 
of the actual financial position of Bryanston. 

'Mr Rudd stated that he must therefore rely upon the independent 
directors' views of the state of Bryanston. To support these 
opinions all available corroborative evidence must be produced. 

'It was decided that it would be prejudicial to the company for 
Mr Rudd to approach Bryanston' s bankers directly. Therefore it 
was further decided that Mr Smith would provide an undertaking, 
via Seton Trust, to Mr Rudd that all relevant information had been 
disclosed. 

'Mr Rudd then stated that shareholders should be informed that, 
should the offer not be successful, the most likely outcome would 
be that Bryanston' s quote would be suspended or that the banks 
would appoint a receiver. 

'Mr Cunningham stated that the only alternative to the offer would 
be a reconstruction. 

'Mr Smith confirmed that until now the banks had been co-operative 
but the withdrawal of their support was imminent. 
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'It was agreed by all present that if Bryans ton were to collapse, 

AIL would do so too because AIL's deposit with NUB would be 
irrecoverable. ' 

18.79 We think it extremely unfortunate that Mr Rudd had to 'rely upon 
the independent directors' views of the state of Bryanston' since Messrs 
Green and JM Joseph were in turn relying upon and accepting information 
from Mr Smith, while Mr Regard's position was at best ambiguous. We 
consider the role of Mr Rudd at 18.128. 

18.80 We are also puzzled as to how the deposits came to be regarded as a 
wholly intractable problem. There is no evidence of AIL having made any 
urgent demand for the repayment of the deposits during 1974 or early 1975; 
in a note to the 1974 statutory accounts the directors of AIL had stated 
that it was their intention 'to reduce the level of these deposits 
progressively over the next two years ' and that there had been some 
reduction but the deposits remained large. Mr Rudd told us that he had 
advised AIL that the deposits were 'highly imprudent and damaging to AIL in 
stock market terms'. It will be noted below that a substantial reduction 
was to be expected from the setting-off of dividends due to Bryanston and 
the surrender of group relief by the NUB (which would be available 
irrespective of the appointment of a liquidator). No account was taken of 
these benefits which would accrue to Mr Smith when he became sole owner of 
Bryanston. 

18.81 With consolidation and market value ruled out the remaining choice 
was the cost price of £772,000, and it was at that value that the AIL 
shares were included in the calculation of Bryanston* s net asset value for 
the purposes of the offer. 

18.82 In an addendum to their report of 5 March 1975 Goodman Jones 
suggested an alternative route to the same destination. They advised that 
the net asset value of Bryanston' s 75 per cent holding in AIL was in fact 
only £789,000 - almost exactly the same as the cost price. This figure was 
reached by a series of calculations, the last of which was a reduction of 
£821,000 and represented the writing-down of 75 per cent of AIL's holdings 
in its two associated companies, Herbert Morris and Derritron, from their 
original cost price to their then current market value in what was 
undoubtedly a depressed stock market; 
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Cost of AIL's holdings in Herbert Morris 


£ 


and Derritron 


1,860,000 


Market value of AIL's holdings in 
Herbert Morris and Derritron 


765,000 


Difference 


1,095,000 


X 75 per cent (Bryanston’ s holding in AIL) 


= £ 821,250 


Net asset value of Bryanston 's holding in 
AIL before making the above reduction 


1,610,000 


Less 


821,000 


Recalculated net asset value 


£ 789,000 



18.83 Clearly the assumption that Bryanston was insolvent in the absence 
of an offer from Mr Smith substantially influenced the valuation placed on 
AIL. If that assumption had been correct it would clearly have justified a 
reduced valuation; but in any event three factors were not properly 
considered, each of which suggested that AIL was less vulnerable than was 
being supposed . 

18.84 The first arose out of AIL's bid for Derritron. On 27 and 28 
November 1974 AIL, for reasons discussed at 16.27, had acquired through the 
market a total of 2,090,000 Derritron shares at a price of 5p per share, 
bringing their holding to 50.6 per cent and necessitating an unconditional 
offer of 5p per share in cash to the remaining ordinary shareholders in 
accordance with Rule 34 of the City Code on Takeovers and Mergers. 
Accordingly on 24 January 1975 Seton Trust had made on behalf of AIL an 
offer of 5p for each ordinary share in Derritron not already owned by AIL. 
The purchase of the shares on 27 and 28 November involved expenditure of 
£104,500 and, although the offer to the remaining shareholders might be 
(and was) considered technical in order to comply with the City Code, AIL 
had committed itself to a further possible cash outlay of £296,000. In 
Appendix II to the Derritron offer document it was stated that Seton Trust 
was satisfied that AIL had sufficient financial resources available to 
implement the offer in full; yet at the meeting on 7 February to discuss 
the ATSO offer, only 14 days after the Derritron offer, Messrs Cunningham 
and Sudwarts of Seton Trust and Mr Fltzhugh agreed that the only realistic 
approach to valuing the net worth of Bryanston was on the assumption that 
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the group was critically short of cash. Messrs Smith and Regard were among 
the directors of AIL who must have satisfied themselves that the company 
had sufficient financial resources to make an offer for all the shares in 
Derritron. These positions appear to us to be incompatible. 

18.85 The second positive factor omitted in the valuation of the 75 per 
cent holding in AIL was the availability to Bryanston of group relief and 
dividends. Bryanston had increased its holding in AIL to 75 per cent in 
1974 and accordingly group relief for the period after the acquisition was 
available against AIL's tax liabilities. The sum of £168,000 was duly 
settled on 29 May 1975 through AIL’s deposit account at the NUB. It was 
also foreseeable that group relief arising out of the tax losses of the 
finance division would be available for some years ahead: indeed Mr Regard, 
giving evidence to the Monopolies Commission in February 1976, stated that 
the Bryanston Group effectively consisted of ’AIL and the tax losses'. 
Dividends amounting to £125,000, due to Bryanston as shareholder in AIL, 
would also be available by July 1975 to be offset against Bryanston’ s and 
the nub’s debts to AIL and thus to reduce the amount of AIL’s deposit with 
the nub. Neither of these points seems to have been considered when 
determining the value of AIL. 

18.86 A third error, in our view, was Goodman Jones’s decision to write 

down the net asset value of AIL to take account of the fall in the market 

price of its holdings in Rerbert Morris and Derritron. We regard it as 

wrong in principle to value holdings in associated companies as short-term 

investments. Note 10 of the 1974 statutory accounts of AIL indicates that 

the company’s board - Mr Smith, Mr Regard and Mr Woollett - thought so too: 

’It is the opinion of the Directors that the value of the 
investments in associated companies is not less than cost and that 
the Stock Exchange prices at 31 December 1974 are no guide to 
their long-term value to the company . ’ 

18.87 The increase in AIL’s holding in Derritron in November 1974 and in 
January 1975 by means of the offer through Seton Trust is evidence that the 
directors took this view of the holding in Derritron at the time of the 
ATSO offer, and the change from an investment in an associated company to a 
controlling interest can only have increased the value of each share. AIL 
in fact retained a controlling interest in Derritron until 1980. 
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18.88 So far as Herbert Morris was concerned, the shareholders* equity 
amounted at 3 November 1974 to £5,570,000, giving AIL's investment a net 
asset value of just under £1.75 million as against a cost of £1.1 million- 
The pre-tax profits of Herbert Morris were increasing throughout late 1974 
and early 1975, and Mr Smith and Mr Hegard, both members of the Herbert 
Morris board at the time, must be presumed to have been aware of the 
improvement, since the company’s half-year coincided with the ATSO offer. 

18.89 We can only conclude that the valuation of Bryans ton's holding in 
AIL at £772,000 for the purposes of the ATSO offer was unreasonably low. 

We think, that to value a 75 per cent holding in a profitable public company 
at a figure very close to one year's pre-tax profits of the company (these 
were £784,000 in 1973 and £753,000 in 1974) is in itself highly questionable 
and should have raised serious doubts in the minds of Rowe Rudd and Goodman 
Jones . We have already indicated that we cannot accept the revised net 
asset value figure of £789,000 which Goodman Jones adduced by way of 
confirmation, involving as it did the writing-down of AIL’s controlling 
interest in Derritron and of its 30 per cent holding in Herbert Morris to 
market price. 

18.90 The decision to value the holding in AIL at cost was taken on the 
assumption that the clearing banks were about to withdraw their support. 

On the real facts of the matter we believe a proper valuation would have 
been substantially higher. 

\ 

Asset (ii) Debts owed to the group 

18.91 Debts owed to the group (except to AIL) were discounted at 20 per 
cent per annum over the remaining lives of the individual debts. This was 
on the basis that if the assets of the group had to be realised as quickly 
as possible the debts would have to be sold and a sale could only take 
place at a discount. It was decided at the meeting on 3 February 1975 
that : 

'... in view of the current rate of inflation, prudence would 
dictate that the remaining "good debts" would be reduced to their 
present value, and a discount rate of 20 per cent per annum over 
the remaining lives of the debts was agreed to be the absolute 
minimum in the present circumstances.’ 

18.92 A projected inflation rate of 20 per cent per annum for a period of 
up to 10 years was, to say the least, pessimistic and we can find no 
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evidence that this rate of discount was questioned. No discounting was 

made of the group's current liabilities, which in normal circumstances 

would be payable over a period of time. Mr Golding explained: 

'The view we took was that we were preparing this report on a 
distress basis and therefore if the company collapsed, the 
liabilities would have to be met, but the assets would not realise 
100 per cent . ' 

18.93 In discounting customers' overdrawn accounts, an amount of 
£1,012,000 due from Mr Regard was correctly excluded from the balances 
discounted. However, the net assets were understated by a total amount of 
some £112,000 due to two errors of calculation concerning Mr Regard's 
accounts . 

Asset (iii) The group's properties 

18.94 On 31 December 1974 the group owned properties at a cost of 
£568,000 in the books of BPGL and BPG (Scotland). The main property, the 
Hampstead Estate, had cost £273,000. Valuations were prepared in January 
1975 for the purposes of the offer and the cost figure of £568,000 was 
reduced by a total of £196,000, of which £123,000 was attributable to the 
Hampstead Estate being valued on a forced sale basis at £150,000. 

18.95 We accept the reductions of £73,000 in the valuations of the 
smaller properties. But so far as the Hampstead Estate is concerned we 
have already noted (18.68) that negotiations were in progress which 
suggested that a sale would be effected to the Fairhazel Tenants ' 
Association at a price in the region of £271,600. Just as this was 
relevant in calculating the group's prospective cash flow, so too it was 
relevant in making valuations for the purposes of the offer. 

18.96 Mr Rudd told us that he was unaware of these negotiations. No 
adjustment to the offer price was made to take them into account: if the 
figure of £271,600 had been substituted for the forced sale valuation of 
£150,000 the effect would have been to increase the net asset value of 
Bryanston by 1.6p per share. Mr Smith was in our view under a duty to 
inform the independent directors and their advisers of these negotiations. 
It appears that he failed to fulfil that duty. 

Asset (iv) Potential proceeds of sale of City and County 

18.97 The accounts of City and County, a subsidiary of Bryanston, were 
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originally consolidated into the draft accounts of Bryanston. Adjustments 
were then made to reflect the depreciation in market value below cost of 
the quoted investments held by City and County and also for the discounting 
of certain debts. These gave an adjusted value of £681,000. 

18.98 As we have seen at 18.65 an offer for City and County was made by 
WM Mann on 26 February 1975 with the offer price being just over £120,000 
in cash together with the repayment of a loan of £320,000 to City and 
County from the NUB. This produced a total of £440,000 and a further 
write-down of £241,000 was accordingly made in the net asset value of 
Bryanston. This alteration was the last to be made and reduced the net 
asset value from £816,000 (lip per share) to £575,000 (7.75p per share). 

18.99 The write-down of £241,000 was justified but as we have pointed out 
it contrasts strangely with the failure to include the proceeds from the 
sale of City and County in the cash flow forecast. 

Asset (v) Bryanston’ s direct holdings in Herbert Morris and BSG 

18.100 In addition to its main investment in AIL and in its subsidiaries 
Bryanston had direct holdings in Herbert Morris (1 per cent of the share 
capital) and BSG (4.5 per cent of the share capital). The combined cost 
had been over £500,000. These small shareholdings were quite properly 
regarded as short-term investments and were included for the purposes of 
the offer at their 31 December 1974 market value, which came to £83,900. 

18.101 In their report to Rowe Rudd on 5 March Goodman Jones noted that 
by 28 February 1975 the value of these investments had increased to 
£188,191. They stated that the increase in value had not been taken into 
account in view of the uncertainty of the stock market but that the matter 
should be considered by Rowe Rudd. In the offer document the market prices 
at 25 March (the last dealing day prior to the offer) were given; these 
amounted to £196,330. However, no adjustment had been made in the 
calculation of the offer price in respect of the increase in the value of 
shares since the end of 1974. 

18.102 In our view the rise of over 100 per cent in the value of shares 
during January and February 1975 rendered the 31 December valuation 
arbitrary and not suitable for the valuation of an investment holding. If 
the 28 February figure had been used - and we think that would have been a 
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reasonable date - the offer price per share would have been increased by 
1.4p; if the 25 March figure had been used, as the offer document wrongly 
stated (see 18.111), the differential would have been 1.5p per share. 

Mr Rudd told us that so far as BSG was concerned many people thought that 
there was a danger of that company going into liquidation; anxiety about 
this was understandable, but it did not make the 31 December 1974 date any 
less arbitrary. Mr Rudd also stated that he asked Mr Smith to increase the 
offer price to take account of the rise in the value of Bryanston's 
investments but that Mr Smith declined to do so. 

Asset (vi) Overstatement of contingent liabilities 

18.103 Overstatement of a liability had the same effect as the 
understatement of an asset on Bryanston's net asset value; we have 
therefore found it most convenient to deal with the provision for 
contingent liabilities under this sub~heading. It was assumed that certain 
contingent liabilities of the group would materialise during 1975. These 
totalled £235,000 and involved two guarantees to banks of MOF borrowings, 
provision for certain claims by the Bank of Cyprus, and legal costs 

're AJ Davis'. In the light of what we now believe (see Chapter 7) the 
provision in respect of the MOF guarantees makes unhappy reading as a 
contribution was due from Mr Smith; but we are satisfied that Mr Golding 
and the other advisers had no reason then to query it. 

THE OFFER DOCUMENT 

18.104 The offer document was despatched to shareholders on 21 April. 
There had been twelve previous proofs, the first dated 14 January (see 
18.13). The contents of the offer document had been scrutinised in proof 
by both the Stock Exchange Quotations Department and the Takeover Panel to 
ensure that the document complied with the City Code on Takeovers and 

Mergers. We consider that the Code establishes two essential principles 
which must be adhered to: 

1. Paragraph 3 of the General Principles states 'shareholders 
shall have ... sufficient evidence... upon which an adequate 
judgment can be reached ' ; 

2. Rule 14 states 'any document... must be treated with the same 
standards of care... as if it were a prospectus'. 
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18.105 Considerable criticism was made by a number of shareholders and by 
the financial press of the lack of information provided in the offer 
document. Apart from an interim statement (see 12.68) which did not 
highlight the circumstances making the offer necessary, shareholders of 
Bryanston had no more recent information than the 1973 statutory accounts. 
The offer document did little to explain the situation then current. The 
signature actually appended to the letter of recommendation from the 
directors other than Mr Smith was that of Mr Green; but his own knowledge 
of the detailed matters mentioned in the letter cannot have been extensive. 

18.106 We have already quoted from paragraph 6 of the letter of 
recommendation (18.23), which stressed the problems arising from the 
repayment programme. We have also dealt with the absence of independent 
verification of the position regarding the clearing banks; with the 
unsatisfactory nature of the cash flow forecast; and with the balance due 
from Mr Regard. 

18.107 Paragraph 6 continued: 

’...any premature disposal of capital assets under present 
conditions would, in the opinion of the independent directors, 
depreciate their value to an even lower figure than that upon 
which the ATSO offer is based.’ 

The valuation of the assets of Bryanston had already been based on the 
assumption that the group was in a distress situation and that the assets 
would have to be realised immediately: Mr Golding told us that this was the 
reason for the discounting of the assets and for the non-discounting of the 
liabilities, which would become immediately payable in such a situation. 

The statement in the offer document therefore had no basis and could only 
mislead the shareholders into thinking that if the offer was not accepted 
the group would collapse and that the immediate sale of assets would give a 
value per Bryanston share of less than 7p. It was, however, on the basis 
of a forced sale that the offer price of 7p had been reached. 

18.108 Paragraph 6 concluded: 

’The borrowings of NUB are secured by guarantees and charges on 
other assets of Bryanston and its wholly-owned subsidiaries. 

Facilities given or maintained have been largely dependent upon 
personal guarantees given by Mr AT Smith.’ 

Verification of the bank accounts guaranteed would have shown that Mr Smith 

had not given any guarantees of the outstanding monies since 1972 and that 

of £1,700,000 owing to the clearing banks he had only guaranteed £580,000 

on behalf of the group. 
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18.109 Paragraph 7 discussed the property dealing division and concluded 

that the sale of the remaining properties would incur a substantial loss 

against the book values. It continued; 

'...the extent of this loss, however, cannot be accurately 
predicted until such time as the properties are actually sold.’ 

The smaller properties had already been independently valued on the basis 

that they had to be sold and no further reduction was required, while the 

Hampstead Estate had been offered for sale at a price of £121,600 above 

that at which it was included in the valuation for the offer. 

18.110 Paragraph 8 stated that the market valuation of Bryanston's 
holding in AIL on 25 March was £1,254,550, compared with a cost of 
£772,000. We have already discussed at length (18.73) the question of the 
correct valuation of AIL. The offer document gave the shareholders no 
details of the 1974 accounts of AIL, although draft consolidated accounts 
were available, nor of the current net asset value of Bryanston's holding. 
Later the letter stated: 

'Although the business of (AIL) has been carried on independently 
from the business of Bryanston, there are deposits by (AIL) with 
NUB on 30-day call totalling £876,000....' 

It concluded that if the holding in AIL was to be subject to a forced sale 

or if the NUB were unable to repay this deposit on demand the value of the 

holding could be considerably less than £1,254,440. It is unclear at what 

date £876,000 was outstanding. At 31 December 1974 the balance was stated 

to be £687,000 but this could be a printing error. It also appears that 

the proposed dividend of £126,000 payable by AIL to Bryanston for the 

period ending 31 December 1974 was not taken into account. 

18.111 The valuations of the quoted investments held by the group were 

also mentioned in the offer document, which stated: 

'...the independent directors consider it appropriate to take 
account of the middle market quotations of those interests as 
appearing in the Daily Official List of The Stock Exchange on 
25 March 1975.' 



18.112 So far as Bryanston’s quoted holdings in BSG and Herbert Morris 
were concerned this was grossly misleading and both Rowe Rudd and 
Goodman Jones should have reminded the directors of the valuations which 
had been used to calculate the offer price. These had been based on the 
middle market quotation on 31 December 1974 and Bryanston's holdings had 
been valued at £83,900, compared with £196,330 as they should have been if 
the directors’ statement as to the date of valuation was correct. 
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18.113 In the case of AIL’s own holding of 31 per cent in Herbert Morris 

an error of fact was added to an error of judgment. We have already noted 

the error of judgment (at 18.86), namely that in these circumstances it is 

wrong to value a holding in an associated company at market price. But if 

market price was to be used, it should at least have been stated correctly. 

According to paragraph 9 of the offer document; 

’(AIL) also owns approximately 31 per cent and Bryanston owns 
approximately 1 per cent of the issued share capital of (Herbert 
Morris), which on the basis of the middle market quotation on 
25 March 1975 had a value of £330,383.' 

18.114 This was simply wrong. The figure given was in fact the 
approximate market price on 31 December 1974, since when Herbert Morris 
shares had risen in value by 50 per cent. It is remarkable that this 
mistake was not corrected. 

18.115 The shareholders were given very little indication of the basis 
used for the computation of the offer price and why it would be 
substantially different from the value of the company shown in the 
statutory accounts for 1974. No mention was made of the fact that the 
price had been calculated on the understanding that the group was in a 
distress situation, and that all the assets had already been discounted for 
this reason. No details were given nor any mention made of the discounting 
of the debts. Details of the valuation of the other assets were in some 
cases confusing, in some cases wrong; overall, the picture presented was 
misleading.. Much emphasis was placed on the fact that the group was near 
collapse and that for this reason the offer must be accepted, but no 
details were given of the basis of the offer price calculation. Indeed the 
letter stated in several places that if the offer were not accepted assets 
would have to be prematurely disposed of and the value of Bryanston would 
then be reduced to an even lower figure. 

18.116 Responsibility for the letter of recommendation lay with the 
independent directors and with Rowe Rudd. None of those concerned should 
look back on it with any satisfaction. 
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CONCLUSIONS 



Mr Smith 

18.117 A director of a public company controlling a majority of the 
shares is quite entitled to make a bid for the minority; and this is so in 
Mr Smithes case as in any other. But it must be obvious that such a 
situation places on the director making the bid the duty to act in good 
faith and to disclose to the rest of the board accurately and fairly any 
information material to the bid which he has acquired in his capacity as a 
director . 

18.118 Mr Smith failed in that duty. We have reviewed his description of 
the degree of pressure exerted by the banks and concluded that it was 
exaggerated. We also found it impossible to accept that it was reasonable 
to deny Mr Rudd or Mr Golding direct access to the banks. We have already 
described (12.23) how Mr Smith used the NUB's cash resources to repay 
himself the loans he had made to Mrs Morris, and also to bear the burden of 
his guarantees to Anglo-Portuguese . 

18.119 Throughout the negotiations leading to the offer Mr Smith was in 
possession of more information than the minority shareholders and their 
advisers and this worked to his advantage. The fact that he alone had his 
finger on the pulse of the finance division of Bryanston, and that he as 
chairman had been solely responsible for arranging its borrowings, made his 
role in the valuation of the company a vital one even without his having to 
participate in the details of the valuation process. 

18.120 It is of course greatly to Mr Smith's credit that the company's 
creditors were repaid. But the shareholders were not so fortunate. The 
cost of buying them out at 7p per share was only £220,000 and although 

Mr Smith told us that in spending this money he 'took a terrific chance' we 
feel that the prospect of gain from the purchase of AIL and the NUB 
together, and the tax advantages which derived from the two being part of 
the same group, substantially outweighed the risk of losing the £220,000 
(plus the costs of the offer). We also bear in mind the understanding 
between Mr Smith and Mr Regard which offered Mr Smith at least the prospect 
of a ready buyer; the fact that, as will be seen in Chapter 19, when a sale 
did take place it was followed by prolonged litigation could hardly have 
been foreseen in early 1975. 
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Mr Hegard 

18.121 There were several occasions during the history of Bryanston when 
Mr Hegard wore more than one ’hat’. We have already encountered this in 
discussing the Griffiths Bentley bid and Mr Regard’s position as a director 
of Bryanston; and in reviewing the fees charged by Seton Trust to AIL, 
which we criticised as being disguised and excessive remuneration of 

Mr Hegard. In the period of the ATSO offer the complexity of his position 
was remarkable. He was a director of Bryanston and chief executive of AIL, 
the valuation of which was so vital in the calculation of the offer price; 
he was a limited partner in the firm of Rowe Rudd who were advising the 
independent directors; he was the controlling shareholder in Seton Trust 
who were acting for Mr Smith; and he had at the back of his mind, if no 
more than that, the thought that he might (as he in fact did in 1977) 
himself buy the group from Mr Smith. 

18.122 Mr Hegard has stated that he never considered himself a fully 
independent director for the purposes of the offer because of his 
involvement with Seton Trust; it was only at the insistence of 

Clif ford-Turner that he was included among the directors advising the 
minority shareholders. On the whole we think that he was right and that 
they were wrong, but the question in this form is academic since it ignores 
the additional factor of the ’gentleman’s agreement’ which gave Mr Hegard 
first refusal if Mr Smith should come to sell Bryanston. Granted that this 
was binding ’morally, but not legally’, as Mr Smith put it, once it is 
taken into account we doubt whether anyone could properly regard Mr Hegard 
as having been independent. We consider Mr Rudd’s knowledge of Mr Regard’s 
position at 18.132. 

18.123 Although Mr Hegard spent the period from 21 March to 25 April 1975 
abroad (his mother died) he did attend the bidder’s meeting of 3 February 
and the meeting of all parties on 20 March; at the latter he advised that 
if the NUB were to collapse AIL would do likewise. He was not present at 
the Bryanston board meeting of 21 March and had not recently accompanied 
Mr Smith on a visit or visits to the National Westminster but signed a 
formal minute stating that he had been present and had recently been with 
Mr Smith to the National Westminster: this implied acceptance of Mr Smith’s 
assertions about the National Westminster’s attitude. During Mr Regard’s 
absence abroad his assent to the final text of the offer document was 
signified by his attorney, Mr Cunningham, who had been acting 
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for Mr Smith and ATSO. This strikes us as bizarre; but as has been pointed 
out on Mr Cunningham’s behalf everyone involved knew his position and that 
he himself had had no discretion when he signed for Mr Regard. 

18.124 We also regard it as reprehensible that Mr Regard’s borrowings 
should have stood at such a large amount at a time when he was concurring 
in the view that the group was critically short of cash. It is astonishing 
both that he did not repay the money as soon as the supposed crisis arose 
and that his fellow directors did not require him to do so. The borrowings 
were repaid on legal advice just before the offer document was circulated, 
partly by manipulation of Seton Trust’s accounts with the NUB. The 
repayment should have been made much earlier, without manipulation, and the 
failure to do this should have put Mr Rudd on warning that the cash crisis 
emphasised by Mr Smith was exaggerated. 

Mr Green and Mr JM Joseph 

18.125 Mr Green had never played an active part in the affairs of 
Bryanston. Re had attended only two board meetings prior to February 1975, 
the second being in February 1974. Mr JM Joseph had attempted to become 
somewhat more closely involved; he had produced his report of January 1974 
(10.05) and was eager to help if given the opportunity by Mr Smith. But he 
too did not have detailed knowledge of the company. Both were thus heavily 
reliant upon advice from Rowe Rudd, who had been appointed for that very 
purpose. 

18.126 Messrs Green and JM Joseph did not question the assumptions 
underlying the valuation of Bryanston and in particular were content to 
accept from Mr Smith that the banks were closing in. If this was indeed so 
and if the liquidity of the group had suddenly become impossibly strained 
they should perhaps have questioned why they were not informed of the fact 
earlier rather than being told merely as a consequence of the offer being 
made. 

18.127 Throughout the offer period the non-executive directors were not 
consulted on any of the major decisions taken. They may well have known 
prior to the board meeting of 4 February that the making of an offer was 
being considered but only in the broadest terms; and the revaluation was 
initiated without their being consulted. When the time came to assess the 
offer they were faced with a task for which neither of them was equipped. 
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We have no doubt that they thought that 7p per share was as much as the 
shareholders could hope to get from Mr Smith; indeed, on 13 March 
Mr JM Joseph took the chair at a meeting at which, according to a note by 
Mr Rudd, he ’stated categorically that any offer should be recommended 
because in his opinion Bryanston as at present constituted would inevitably 
end up worth nothing'. 

Rowe Rudd 

18.128 Mr Rudd has informed us that he agreed to advise the independent 
directors out of a sense of obligation to the company which he had floated 
seven years previously. He knew the task would not be easy, and he was 
right. 

18.129 Mr Rudd was aware that the proper valuation of the company 
depended on how critical its financial state was; and he was conscious of 
being short of first-hand information. He was wrong not to insist on 
seeing the group's bankers or on obtaining statements from them, himself, 
so as to form his own view of whether the pressure was such as to justify 
valuation of the assets on a distress basis. This led to the absurd 
position at the 'summit meeting' on 20 March when he, having been appointed 
to advise the independent directors, and with expertise far greater than 
theirs, had to say that he must rely upon their views of the state of 
Bryanston. He must have known that their information came from Mr Smith; 
he was thus in effect willing to accept Mr Smith’s assertions. Yet the 
central purpose ofl his appointment was to protect the interests of the 
minority shareholders against the interests of Mr Smith. 

18.130 Mr Rudd correctly identified the valuation of Bryanston’s 75 per 
cent interest in AIL as being crucial. In their report Goodman Jones had 
specifically left it to Rowe Rudd to determine this question. Having 
accepted that Bryanston was in a distress situation and that the AIL 
deposit with the NUB was in jeopardy, Mr Rudd allowed this controlling 
shareholding to be valued at cost. We have already indicated our 
disagreement with this decision. 

18.131 We are surprised that Mr Rudd was content to use Goodman Jones in 
so limited a role. Many of the decisions on which the reassessment of the 
group's value depended were pre-eminently accounting decisions yet Goodman 
Jones were not given instructions to consider their correctness. The result 

was that many of them went unchallenged. 
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18.132 Unlike the other professional advisers Mr Rudd knew of Mr Regard’s 
ambitions to buy out Mr Smith and of Mr Regard’s belief (to put it no 
higher) that he would be given first refusal. We asked Mr Rudd whether he 
regarded this as relevant on the question of Mr Regard’s independence: 

Q. You were treating him as an independent director. If you 

regard him as an ultimate purchaser from Mr Smith, surely the 
cheaper Mr Smith got it the cheaper Mr Regard could expect to 
get it? 

A. Yes. I do not think that was a view that we discussed 
amongst ourselves. 

Q. You did not consider it from that point of view? 

A. I do not think so. 



18.133 Although Mr Regard is principally to blame on this issue, we 
regard Mr Rudd’s failure to consider the point as careless. It is 
similarly unfortunate that he failed to observe the inconsistency of 
Mr Regard owing the group £0.5 million while at the same time asserting 
that it was on the brink of collapse. Mr Regard was a limited partner in 
Rowe Rudd and this should have been a further reminder of the need to watch 
for conflicts of interest. Mr Rudd told us in answer to our provisional 
criticisms that he was anxious to emphasise that he was not in collusion 
with Mr Regard: 

...I just want to say that I was not. I think it is important to 
me; it is probably about the most important thing there is in 
here. By "collusion" I mean quite simply that I was acting in 
recommending this as part of an arrangement or a plan, or 
anything, with Mr Regard. That was not the case. If it was in 

your mind that I was, I would like to say, gentlemen, that that is 
not the case.' 



18.134 We have already discussed (18.104) the deficiencies in the offer 
document and need not repeat them. 

18.135 Rowe Rudd bore the professional responsibility for the advice 
tendered to the minority shareholders; the responsibility of both Goodman 
Jones and Cliff ord-Turner was secondary, since they were appointed to 
assist Rowe Rudd and not to advise the shareholders directly. Mr Rudd’s 
cardinal error, as we see it, was in not bearing in mind first and foremost 
that this was no ordinary takeover bid: it was an exceptional situation in 
that the offeror (Mr Smith) and the person who had urged him to make the 
offer (Mr Regard) knew more of the essential facts about the offeree 
company than anyone else. The situation cried out for caution, if not 
scepticism, in considering their assertions. Mr Rudd told us: 
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Ther 0 were times when our investigations were so vigorous that we 
were afraid that we would put the whole offer into jeopardy.’ 

We reject this evidence. 



18.136 In considering Mr Rudd’s position it is necessary to take into 

account the evidence of Mr Blank to which we refer below. Mr Blank’s 

written submission was shown to Mr Rudd when he came to make oral 

representations to us and he told us that he had seen it before: 

’I do not think I will comment on it as such. I do not think it 
is for me to do so. This is Mr Blank’s opinion of what took place 
and so on. I do not necessarily dissent from any of it. I just 
do not comment on it. It is the case that the decision to act was 
not an easy one, and by no means one which he was happy with, but 
he did (act) and he did advise us.’ 



Goodman Jones 

18.137 The work undertaken by Goodman Jones was only of a factual nature. 
At no time did they consider the validity of the assumptions adopted. 

Their report to Rowe Rudd specifically disclaimed any responsibility for 
the valuation of Bryanston’s holdings in AIL, Herbert Morris or BSG; they 
also did not consider the correctness or otherwise of the distress basis 
adopted for discounting the debts owed to the company. They were careful 
to state that they had not carried out an audit; indeed, it would be true 
to say that they simply prepared arithmetical calculations from figures 
given to them. They were under pressure of time and they had the added 
disadvantage of having no previous experience of the accounts of the 
Bryans ton group since the flotation. 

18.138 Despite the pressures of time placed upon them we think that it is 
unfortunate that Goodman Jones did not express a view on the valuation of 
AIL and the discounting of the debts. These were matters of importance on 
which the opinion of chartered accountants would have been of value. We 
accept, however, that Goodman Jones had little previous experience of this 
type of work and that they were obliged only to make a report to Rowe Rudd 
on the points on which Rowe Rudd requested assistance; it was the 
responsibility of Rowe Rudd to give considered advice to the independent 

directors . 

18.139 The offer document did not state whether Goodman Jones thought the 
offer fair and reasonable; nor were they responsible for the contents of 
the offer document . 
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Cliff or d-Turner 



18.140 The partner in Cliff ord-Turner advising Rowe Rudd was Mr Blank, 

co-author of a leading textbook on the law of takeovers and mergers and 

someone with experience in the field. He too agreed to act out of a sense 

of obligation rather than eagerness to take on the task and told us that in 

his view ’the whole transaction was incestuous’. He informed us in a 

written submission that he advised Mr Rudd (i) against accepting the 

appointment of adviser to the independent directors; (ii) that those 

directors should visit Bryanston’s bankers; and (iii) of the impossible 

position in which Mr Rudd had placed himself by having no real information 

to rely upon other than that given by Mr Smith himself, Mr Rudd did not 

accept, or thought he could not accept, the advice on the first two points; 

and he did not give instructions to Mr Golding of Goodman Jones to 

investigate the figures in depth. Mr Blank also submitted that he was 

entitled to continue to act even though his advice had been rejected i 

'In my view, if a client proposes to do something wrongful, either 
in the legal or moral sense, his solicitor, having failed to have 
his advice heeded, should refuse to act. If, however, a client 
makes a commercial judgment which a solicitor regards as highly 
injudicious (as was the case here), I do not believe that he has 
an obligation to resign. Indeed, in the case of an established 
client, I believe that the solicitor should do his best to protect 
his client. For these reasons I decided that this firm could and 
indeed was obliged to act for Rowe Rudd; having made this 
decision, I set about the task of protecting my client as well as 
possible as I think is evidenced by the subsequent procedures 
employed . ' 



18,141 When Mr Rudd came to see us he did not dissent from Mr Blank’s 
submissions (see 18.136). We accept Mr Blank's evidence 'that Mr Rudd was 
fully cognisant of the position in which he placed himself. We also 
accept that Mr Blank was entitled to continue to act for Mr Rudd and to do 
his best to protect his client; and we therefore make no criticism of 
Mr Blank. But it is unfortunate that the independent directors, Mr Green 
and Mr JM Joseph, did not appreciate the situation. Mr JM Joseph told us: 

Q. Did you really feel that you were in a position to give any 
proper guidance as an independent director in the light of 
the information you had been given by the executive directors 
in the last year? 

A. I felt that in assessing this situation I was entitled to 
rely upon (a) such information as I had been given by the 
executive directors and (b) the fact that it had been 
thoroughly gone into by experts of various kinds. I was very 
impressed with a man called Blank, who was a partner of 
Cliff ord-Turner, who was an acknowledged expert in this 
field. I think, as I said before, I listened to the wise men. 

368 



Printed image digitised by the University of Southampton Library Digitisation Unit 



We have indicated our view that the independent directors were out of their 
depth; we think also that they took comfort from Mr Blank's presence 
without realising that in fact he had given Mr Rudd strong advice which had 

been rejected. In his final oral submissions Mr Blank told us in answer to 
his own counsel: 

Q. ...how far did you go to warn him (Mr Rudd) what was in 
prospect? 

A. In my view I could not put the case more strongly to him. I 

do not think I have ever warned a client so clearly before or 

since of my misgivings about the course of action he proposed 
to adopt. 

Q. Can you envisage anything you might have done that would have 
amounted to being more forceful? 

A. No. I could have written it all down on a piece of paper and 
written him a letter. That I did not do. But I do not 
believe that if I had said to him I was not going to act, and 

the firm was not going to act, that in fact he would have 

been deterred from taking on this role anyway. 



18.142 The independent directors were legally advised by Mr Kramer, whose 
firm had also advised Mr Smith on many occasions. 



Mr Fitzhugh 

18.143 As secretary of Bryanston Mr Fitzhugh was under a fiduciary duty 

to place any knowledge which he had at the disposal of the independent 

directors. In his evidence to us he asserted categorically; 

'Nothing that I could have done would have made any difference 
whatsoever. No comment that I could have made would have made any 
difference whatsoever.' 



18.144 We disagree. In our view Mr Fitzhugh, as Bryanston' s financial 
controller and as the chartered accountant responsible for its accounts, 
could have given considerable assistance to the independent directors and 
their advisers. As it was, he seems to have been more useful to the 
bidder's side. We have seen that he attended the meeting of 3 February 
which decided to produce a lower valuatioij of Bryanston' s assets and that 
on 7 February he produced figures which gave the extraordinary result of a 
net asset value of £166,000. He appears to have been influenced by the 
feeling of impending doom which pervaded the company and to have done only 
what he was told to do. In his final representations Mr Fitzhugh told us 
that : 

'I had no part in this offer, other than to play a very minor 
supporting role in the production of some of the figures, but 
certainly not the accounts.' 
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We do not accept this: the evidence indicates that Mr Fitzhugh was active 
throughout . 



Overall conclusion 

18.145 The offer price of 7p per share was recommended to shareholders on 
the basis of assumptions which we consider were erroneous but we do not 
believe that our duties extend to determining what a fair price would have 
been; even if the assumptions had been valid, there were a number of 
material errors and omissions. We remind ourselves that, as Mr JM Joseph 
emphasised to us, all the institutional shareholders in Bryanston accepted 
the offer; that there was a possibility of a liquidation if the offer 
failed; and that the atmosphere at Cavendish Square, as in secondary 
banking generally at the time, was one of intense pessimism verging on 
despair. Nevertheless the treatment of the minority shareholders was 
unsatisfactory. In our view it is highly probable that an orderly 
liquidation, or the winding-up for which Mr de Vries was to press so hard, 
would have produced a significantly better result for the shareholders. We 
conclude that, even without the benefit of hindsight, the offer by ATSO 
should have been seen to be unfair, and the independent directors, advised 
by Mr Rudd, should have declined to recommend it. 
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CHAPTER 19 



SUBSEQUENT EVENTS 



THE BATTLE WITH MR DE VRIES 

19.01 The ATSO offer, valuing the shares of Bryanston at 7p, was 
announced on 26 March 1975. On 14 April 1975 Mr de Vries issued a further 
circular to shareholders. This urged them not to accept the offer and on 
an attached reply form invited their support for applications to the 
Companies Court designed to block it. By the end of the month he had 
received 280 forms from minority shareholders, some with accompanying 
letters describing their financial loss in quite touching terms. The 
holdings varied in size from 50 to 20,000 shares, with most being in the 
range 200 - 1,000. During April members of Bryanston had also received the 
formal offer documents from Seton Trust as well as a strongly worded attack 
on Mr de Vries by the directors of Bryanston in reply to his circular of 

14 April. 

19.02 The directors' letter to the shareholders contained the following 
statements among others: 

'Your Directors wish to emphasise that all dealings between 
Companies in which your Chairman has an interest and your Company 
are fully disclosed to your Company's auditors and full inform- 
ation relating thereto is available from the Annual Report and 
Accounts . ' 

19.03 This is indefensible in the light of Mr Smith’s participation in 

the MOF transactions (see Chapter 7). Of the offer of 48.75p per share for 

Mr de Vries's holding, the letter stated: 

'This offer was not made by any person connected in any official 
capacity in (sic) Bryanston Finance Limited or any associated 
Company . ' 

19.04 We have already seen (17.15) that the offeror, Mr Marcus Brown, was 
a friend of Mr Smith's who had acted as surveyor for the company and that 
his letter was drafted for him by leading counsel then advising the 
company. We put it to Mr Hegard that the effect of the circular was to 
assert that Mr Brown's offer was made without the knowledge of the board. 
He said: 
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’I think it is splitting hairs but the statement is true. ...When 
one deals with a lunatic one might sometimes use questionable 
tactics . ' 

19.05 The board’s letter next answered allegations by Mr de Vries that 

British Freehold Investments Ltd was 'under the control of two nominee 

directors, Mrs GF Morris and Mr T O’Farrell' and ’is managed by Mr M Morris, 

Mr Smith's nephew'. A first draft of the reply to these statements 

described each of them as 'a deliberate lie', but this was toned down in 

the letter actually sent to shareholders to read: 

'It is entirely untrue that the Directors of British Freehold 
Investments Limited are nominees for AT Smith or anyone connected 
with AT Smith. ' 



19.06 Again this must be regarded as special pleading of a high order. 

Mr Smith was only shortly afterwards writing to Lloyds Bank on behalf of 

the directors of British Freeholds, who were indeed his nephew's wife 

Mrs Morris and her partner Mr O' Farrell. The board's letter ended: 

'The Directors of Bryanston Finance Limited have considered all 
statements of fact and opinion contained in this letter and have 
taken all reasonable care to ensure that the facts so stated and 
opinions expressed are fair and accurate. All the Directors 
accept individual and collective responsibility accordingly.' 

19.07 We do not agree that the statements of fact we have referred to 
were fair and accurate. On the contrary, they were deliberately drafted so 
as to convey a misleading impression. We accept in the case of Mr Green 
and Mr JM Joseph that they did not know the facts which rendered the 
contents of the board's letter questionable; but the episode illustrates 
the problems which arise when a director warrants to the public the truth 
of statements he has not himself been able to verify. 

19.08 On 1 May 1975 Mr de Vries attempted to file a petition for the 

winding-up of Bryanston. The grounds were not the failure of Mr Smith to 

answer the questions put to him (the injunction of 19 February precluded 

this) but were more general, such as: 

’(a) The Company’s business is carried on fraudulently by the 
directors . 

(b) The Company's business is being carried on in a manner 

oppressive of the minority shareholders and its members have 
not been given all the information with respect to the 
affairs of the Company which they might reasonably expect. 
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(c) The directors of the Company and of its subsidiary companies 
have borrowed money from the said companies contrary to the 
provisions of Section 190 of the Companies Act 1948 being not 
in the ordinary course of business of those companies - 

(d) The directors have not provided audited accounts of the 
Company for the year ending December 1974 and there are 
grounds for suspicion that they have done so with a view to 
acquiring the minority at an undervalue.’ 



19.09 Mr de Vries was not able to file his petition on 1 May. He had 
made a technical but fatal error. A winding-up petition presented by a 
fully paid-up shareholder must indicate a prima facie probability that 
there will be a surplus of assets available for distribution among 
shareholders. Mr de Vries’s did not; indeed it alleged that Bryanston was 
insolvent. The company was somehow informed of this abortive attempt and 
the following morning applied for and obtained from Mr Justice Oliver an 
injunction in very general terms restraining the presentation of a petition 
by Mr de Vries. 



19.10 The leading affidavit used as evidence in support of the company’s 
application was sworn by Mr JM Joseph. It was a document fourteen pages in 
length and dealt in detail with a number of points canvassed by Mr de Vries. 
Some of these were matters dating back to before Mr JM Joseph's appointment 
to the board of which he could have had little if any personal knowledge. 

He was thus repeating the mistake of the board’s letter of 14 April, and 
this time was making his assertions on oath. The following extracts in 
particular show how unwise Mr JM Joseph was to allow himself to be used in 

this way: 

’(ix) British Freehold Investments Limited 

Xt is quite untrue that Mr Smith is connected with this Company in 
any way . . . ' 

On the contrary, it was entirely true. 

’ (xii) It is also quite untrue that Messrs Price Waterhouse and 
Company refused' to continue as the Plaintiffs auditors. They 
ceased to be auditors by mutual consent...' 

Price Waterhouse had indeed refused to continue in office, as Mr Ainger 

readily admitted in evidence to us. We have already noted at 14.39 that 

the phrase 'by mutual consent' was misleading. Mr Cherry put it very 

clearly: 

’...There is no option there. It does not matter whether they 
(the company) consent or not. If the auditor resigns, that is 

it.' 
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19.11 Mr JM Joseph's affidavit also stated that Mr Smith's private 
companies which operated from Cavendish Square paid to Bryanston 

'a management charge amounting to almost all their profits'. This was so 
untrue that it embarrassed Mr Smith, who swore an affidavit himself to 
correct this (his companies, he said, paid 'a substantial proportion' of 
their profits to Bryanston, but not 'almost all' their profits) and a 
number of other errors. Mr Smith was careful not to vouch for the truth of 
the remainder of the contents of Mr JM Joseph's affidavit, although the 
fact that he corrected five specific points and made no general comment 
appears to have been designed to achieve that effect by implication. 

19.12 Mr JM Joseph told us, and we accept, that he believed that what he 

was putting his name to was correct at the time. When we went through the 

affidavit with him he found it an uncomfortable experience. He said: 

'The kindest thing I can say about myself is that I was a bit 
slack about it.' 

19.13 In his final representations to us Mr JM Joseph sought to withdraw 
this comment and told us that he had sworn the affidavit 'under advice by 
Solicitors who assured me that it was a fit and proper document for me to 

sign'. This does not, in our view, invalidate any of the points made at 
19.10. 

19.14 The copy documents in our possession relating to the court hearing 
include an unsworn copy of a one—page draft affidavit of Mr Green stating 
that he had read Mr JM Joseph's affidavit and adopted the statements in it 
as his own. It is not clear, and in giving evidence to us Mr Green could 
not recall, whether he actually swore the affidavit. 

19.15 On 8 May 1975 ATSO, having received acceptances for 77.44 per cent 
of the issued ordinary shares of Bryanston, declared its offer 
unconditional. 

19.16 On 12 May 1975 inspectors were appointed to investigate the affairs 
of Bryanston. 

19.17 Mr de Vries appealed against the Injunction restraining him from 
presenting a winding-up petition on the wider grounds. For the second time 
he was successful in reversing a first instance judgment against him. The 
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hearing before Lords Justices Buckley and Stephenson and Sir John 
Pennycuick lasted from 24 to 27 June 1975 and reserved judgments (reported 
at 1976 Chancery Reports page 63) were delivered on 22 July. Counsel for 
Bryanston contended that Mr de Vries’s aim was to wreck the company and his 
motive was personal antagonism towards Mr Smith; that the proposed 
winding-up petition was an abuse of process; and that the balance of 
convenience favoured the grant of an interlocutory injunction. 

19.18 It must be remembered that this hearing - and indeed every court 
hearing in the long series except the trial of the first conspiracy action 
and Bryanston’ s libel action - was an interlocutory (ie preliminary) 
hearing. At the interlocutory stage the evidence is contained in 
affidavits, there is generally no cross-examination, and the court is not 
concerned with reaching conclusions on the merits : technically it seeks 
only to make a temporary decision pending a full trial. Thus the judges 
avoided making definitive pronouncements, for example, on the conduct of 
Mr Smith as chairman of Bryanston, or on the truth or otherwise of specific 
allegations made by Mr de Vries. Moreover any court, whether at an 
interlocutory or a final hearing, is limited to the evidence placed before 
it by the parties: it cannot, as we have done, examine witnesses and 
documents of its own accord. 

19.19 The leading judgment was Lord Justice Buckley’s and may be 
summarised (excluding his recital of the facts) as follows; 

1. The fact that Mr de Vries had alleged in his abortive 
winding-up petition of 1 May that Bryanston was insolvent did 
not debar him from presenting a further petition, alleging 
that there was likely to be a surplus of assets for 
distribution to shareholders on winding-up. 

2. The evidence, particularly that relating to Mr Smith’s role 

in the acquisition by Bryanston of BPGL in return for 

allocations to vendors (Mr O’Farrell and Mr Smith) of 

Bryanston shares, suggested that; 

’...there are questions relating to Mr Smith’s 
management of the affairs of the plaintiff company 
(Bryanston), of the affairs of (BPGL), and possibly of 
the affairs of the (NUB) which any minority shareholder 
might well consider to require investigation and which 
might well be held to justify the making of a compulsory 
winding-up order . ’ 
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3. 



Neither the small size of Mr de Vries' holding nor his 

animosity against Mr Smith was a bar to his presenting a 

petition: the question was whether on a winding-up he could 

hope to obtain an appreciable amount in relation to the size 

of his holding. On this, the crucial issue in the case, it 

is desirable to quote at length: 

'In my judgment, the smallness of a minority share- 
holder's holding is no bar to his petitioning for a 
winding-up order if what he may hope to recover in a 
liquidation of the company is likely to be appreciable 
in relation to the size of his shareholding. If it 
would be de minimis, he might well be treated as having 
no locus standi, but otherwise he should be treated as 
having as good a right to seek a winding-up order as any 
other contributor.... The defendant asserts that his 
shares in the company would in a winding-up be worth 
much more than the 7p a share offered by ATSQ. If he 
can frame a petition demonstrating a prima facie 
probability of this, the small number of shares which he 
holds should not, in my opinion, be any objection to his 
petition. 

'(Counsel for Bryanston) says that the defendant's 
object is simply to wreck the plaintiff company and that 
his only motive is enmity against Mr Smith. The judge, 
rightly in my opinion, thought that a petition could not 
be an abuse simply because the petitioner was actuated 
by malice. If a petitioner has a sufficient ground for 
petitioning, the fact that his motive for presenting a 
petition, or one of his motives, may be antagonism to 
some person or persons cannot, it seems to me, render 
that ground less sufficient. If, on the other hand, he 
has no sufficient ground, his petition will be an abuse, 
whether he be actuated by malice or not. I personally 
feel no doubt that the defendant, whether rightly or 
wrongly, is genuinely of the opinion that Mr Smith is 
conducting the affairs of the plaintiff company and of 
the group for his own personal advantage and in a manner 
oppressive to the other shareholders. If the defendant 
were able to make this good, he would be very likely to 
succeed in obtaining a winding-up order. The fact that 
his belief was coupled with, or even fed or generated 
by, personal animosity against Mr Smith would not, I 
think, disentitle him to such an order.' 

4. The appointment of inspectors by the Department of Trade did 

not render a winding-up petition unnecessary. 

'An investigation under (Section 164 of the Companies 
Act 1948) is a very different sort of remedy from a 
winding-up. It will not result in a winding-up of the 
company or the realisation and distribution of its 
assets. It does not inhibit the company from disposing 
of its assets. If there is a course of oppressive 
conduct here, it will not prevent its being continued, 
at any rate while the investigation is proceeding. ' 
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5. The judge had found that some, if not all, of Mr de Vries's 
allegations could, if substantiated, lead to a winding-up 
order. 

'On this I agree with the judge and I would add that, if 
the (BPGL) transaction be also taken into consideration, 
the possibility of a petition succeeding is, I think, 
considerably enhanced.' 

6. The presentation of a winding-up petition by a shareholder 
should not be restrained by interlocutory injunction simply 
on the balance of convenience; it was for the company to show 
that the petition would be an abuse of process. Bryanston 
could not do so and the injunction would be discharged. 

19.20 The Court of Appeal released Bryanston from its undertaking not to 
use S.209 acquisition powers against Mr de Vries. They refused the company 
leave to appeal to the House of Lords but gave it the opportunity to 
petition the Lords for such leave to be granted. They ordered that the 
injunction was to remain in force for seven days and, if a petition for 
leave to appeal was presented to the Lords within that time, until the 
Lords had decided whether to grant leave to appeal. At this point the 
legal calendar intervened - decisively, as it turned out - in the company's 
favour. Bryanston presented its petition within seven days - by 29 July. 
The House of Lords does not sit in August and September and the petition 
for leave to appeal could not be heard until 16 October. Meanwhile 

Mr de Vries remained subject to the injunction. 

19.21 On 31 July Mr de Vries wrote to the High Commissioner for the 
Bahamas (the country in which the NUB was registered) urging that the 
Bahamian Government should investigate the affairs of the NUB. The letter 
alleged, inter alia, that prior to 1968 'the "bank" charged usurious rates 
and by an unscrupulous policy of extortion and intimidation managed to 
encompass the ruination of a very large number of its clients, to the 
benefit of Smith and the "bank" of which he was the principal shareholder'. 
A copy of this document reached Mr Delbourgo at the NUB. He had already 
been pressing the police to prosecute Mr de Vries for perjury in respect of 
statements in his affidavits in the injunction litigation and had stated in 
a letter to the City of London Police dated 14 July 1975 that 'in the event 
of your being unable or unwilling to institute appropriate proceedings 
against Mr de Vries, we shall have no option but to commence a private 
prosecution against him' . He now wrote again to the police and to the 
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Director of Public Prosecutions (to whom the police duly referred the 

matter) urging that Mr de Vries be prosecuted for criminal libel in respect 

of his letter to the High Commissioner, as well as for perjury. The DPP 

consulted counsel and replied on 2 October: 

’I am satisfied that the evidence is such that criminal 
proceedings are not justified.’ 

19.22 He added that this did not affect Bryanston's rights to bring a 
private prosecution. Despite what Mr Delbourgo had previously written, it 
did not do so. The litigation between the company and Mr de Vries 
encompassed many forms of civil action, but it never reached the criminal 
courts . 

19.23 Mr de Vries, following his success in the Court of Appeal, convened 
a meeting of dissident shareholders on 26 August. Seventeen attended. It 
was agreed to form a committee to resist any compulsory purchases by ATSO 
under S.209. 

19.24 During the summer ATSO had been receiving acceptances for the 7p 
cash offer and was now well past the 90 per cent mark. Mo attempt was made 
to purchase the shares of Mr de Vries compulsorily under S.209, no doubt 
because this procedure would have enabled Mr de Vries to apply to the 
Companies Court, and if unsuccessful there to the Court of Appeal, for an 
order preventing S.209 acquisition of his shares. Mr Smith was looking for 
a more expeditious way to terminate Mr de Vries’s membership of Bryanston 
and thus forestall the presentation of a winding-up petition. On 

1 September Mr Fitzhugh, as secretary of Bryanston, gave notice of an 
Extraordinary General Meeting of the company to be held at 4pra on 
24 September to consider a resolution altering the Articles of Association 
by empowering the directors to transfer compulsorily to another person at a 
fair price the shares of any member whose conduct, in the opinion of the 
directors, was detrimental to the company. It is not difficult to perceive 
at whom this proposed provision was aimed. 

19.25 Mr de Vries applied to the High Court for an injunction prohibiting 
the passing of such a resolution, or alternatively prohibiting the expro- 
priation of his own shares pursuant to such a resolution if passed. He 
failed before Mr Justice Oliver on 10 September and Mr Justice Shaw on 

19 September but for the third and last time he was successful - this time 
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only to a limited extent - in the Court of Appeal. That Court, on the 
morning of 24 September (the day of the EGM) , granted an injunction 
restraining Bryanston from acquiring Mr de Vries's shares pursuant to the 
special resolution, if it were passed, until 6 October on which date the 
case would be considered again. 

19.26 The special resolution was duly passed at the EGM on 24 September. 
At the resumed hearing on 6 October the company undertook not to acquire 
Mr de Vries's shares pursuant to the resolution until the petition to the 
House of Lords had been disposed of. It will be remembered that 

Mr de Vries was enjoined from presenting a winding-up petition until the 
same moment - the decision of the House of Lords. 

19.27 The hearing before the Appeals Committee of the House of Lords 
lasted from 10.30am to 10.55am on 16 October 1975. It was announced that 
Bryanston 's petition for leave to appeal would be dismissed. Messrs Smith, 
Hegard and Green, who had all attended the hearing, held a meeting of the 
board of Bryanston on the steps of the House of Lords at 11.00am and 
resolved that, as Mr de Vries’s conduct was in their opinion detrimental to 
the company, his shares should be compulsorily purchased at 7p each and 
transferred to Mr MJ Hunt, a nominee, and the register of members amended 
accordingly. Shortly afterwards counsel for the company applied for and 
obtained an injunction restraining the presentation by Mr de Vries of any 
petition to wind-up Bryanston on the simple basis that as from 11.00am he 
had ceased to be a member of the company. 

19.28 Mr de Vries launched two sets of fresh proceedings: the first for 
rectification of the company’s register of members so as to restore his 
name to it; the second for a declaration that ATSO were not entitled to 
acquire his shares and those of various other dissentients under S. 209. 

At about this time he also purchased 100 shares in AIL. 

The agreement of November 1975 and later litigation 

19.29 On 25 November 1975 all the parties to the dispute signed an 
agreement which would, it was hoped, bring an end to the litigation. 

Its main provisions were as follows: 

1. Mr de Vries accepted that the compulsory acquisition of his 
shares pursuant to the special resolution was valid and 
disclaimed all his rights as a member or former member of 
Bryanston. 
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2. Mr de Vries agreed to sell his recently acquired 100 shares 
in AIL to Seton Trust at cost price (£11.86). 

3. Mr de Vries and his family agreed not to purchase shares in 
any company of which Mr Smith or Mr Hegard was a director: if 
they did so, Mr Smith or Bryanston would have an option to 
purchase such shares. 

4. All the existing actions were to be discontinued. 

5. Mr de Vries withdrew all the allegations made by him in the 
litigation, ’which at the time they were made by him he 
honestly and genuinely believed to be true' . 

6. Bryanston would pay Mr de Vries £21,400 in consideration of 
the above terms. 

7 . So long as Mr de Vries did not act in breach of the agreement 
Bryanston would not enforce its judgment for £20,331 costs in 
the original conspiracy action. 

19.30 After this agreement was signed Mr de Vries ceased to play a 
significant part in the Bryanston story. By the end of 1975 ATSO had 
acquired all the Bryanston shares and the company had become a private 
company under the name Ramor Investments Ltd (Ramor) (see 19.35 below). 

But in less than three months Mr de Vries was writing to Ramor ’s solicitors 
disputing the terms of the agreement and indicating, in effect, that he 
might resume his campaign. In a letter of 17 May 1976 he mentioned 
prospective ' interviews with the media in connection with my experiences ’ 
and 'memoirs which I am at present compiling'. In June 1976 Ramor applied 
for and obtained an interlocutory injunction pending trial restraining 

Mr de Vries from publishing the allegations withdrawn by him in the 
agreement. Despite several applications by Mr de Vries for its discharge 
this injunction remained in force and was made perpetual by Mr Justice 
Walton in January 1980. 

19.31 On 1 June 1977 ATSO was purchased by Mr Regard's company Seton 
Securities (see 19.43). On hearing of this Mr de Vries applied to the 
Companies Court for an order under S.165(a)(ii) of the Companies Act 1948 
that the affairs of Seton Trust should be investigated by inspectors 
appointed by the Department of Trade. The principal ground of the 
application was that the business of Seton Trust had been conducted for a 
fraudulent or unlawful purpose: in particular, that the 7p offer for 
Bryanston shares made in 1975 by Seton Trust on behalf of ATSO constituted 
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a conspiracy designed to enable Mr Regard, who had joined in recommending 
acceptance of the offer as an ’independent director’ of Bryanston, to 
acquire control of Bryanston himself. There was affidavit evidence from 
both sides. Mr Justice Slade, in a detailed judgment given on 5 December 
1977, commented as follows; 

’If such a conspiracy did in fact occur in 1975 there would be no 
doubt whatever as to the seriousness of the misconduct of 
(Seton Trust) , as the issuing house involved with the offer of 
Bryanston shares, and of the other persons implicated in any such 
conspiracy. ... If the evidence adduced by Mr de Vries had 
afforded any substantial grounds for thinking that these 
allegations might be wholly or partially true, I would have had 

little hesitation in granting him some relief on this motion 

I do not, however, think that he has come near to establishing 
such substantial grounds. The furthest he has come is to satisfy 
me that his broad allegation could just conceivably be true - I 
put it no higher, inasmuch as the respondent company (Seton Trust) 
has not, in the evidence before me, affirmatively proved that the 
offer of April 1975 and the ultimate acquisition of the shares in 
question by the Regard group in or about 1977 were entirely 
independent transactions .... The charges on which it 
(Mr de Vries's application) is based are in my judgment grounded 
on nothing but hypothesis and guesswork and are supported by no 
evidence which prima facie proves them in any way. This does not 
suffice to entitle the Court to grant the relief claimed or any 
other relief.’ 

The application was accordingly dismissed with costs. 



19.32 It must be mentioned that on 13 November 1977, in a High Court 
action apparently unconnected with the Bryanston litigation, judgment was 
given against Mr de Vries in the sum of £3,134. The judgment was not met 
and the plaintiffs, Bowmaker Commercial Ltd, initiated bankruptcy 
proceedings. Ramor, Scandic (the former NUB), Seton Trust, Seton 
Investments (the former ATSO) and Mr Smith joined as supporting creditors 
- no doubt enthusiastically -• claiming under unsatisfied orders for costs 
against Mr de Vries. He was adjudicated bankrupt on 7 December 1978. 

THE PERIOD UNDER MR SMITH’S SOLE OWNERSHIP 

19.33 With the expropriation of Mr de Vries's shares at 11.00am on 

16 October 1975, ATSO had become the beneficial owner of the entire share 
capital of Bryanston (with a few trivial exceptions) . On the same day 
BPGL, the wholly owned property dealing subsidiary of Bryanston, was put 
into liquidation by means of a members' voluntary winding“Up. 
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19.34 The seventh AGM of Bryanston was held on 25 October. This was the 
latest possible date, fifteen months after the 1974 AGM, and the delay was 
no doubt attributable to a desire to be rid of Mr de Vries as a shareholder 
before the meeting. This time there were no dissidents left. Apart from 
routine business there was the need to find auditors in place of Norton 
Keen who did not seek re-election. The choice fell upon I Franses and Co, 
whose sole partner, Mr Franses, had been in practice since 1972. Later in 
1975 Safferys became the auditors and remained so until 4 January 1978. 

19.35 On the same day, 25 October 1975, an Extraordinary General Meeting 
of Bryanston was held and two resolutions were passed: 

1. That the company be converted into a private company. (The 
usual amendments to the articles were added.) 

2. That with the consent of the Department of Trade and Industry 
the name of the company be changed to Ramor Investments Ltd. 

As to the change of name, Mr Smith told us that ’Bryanston began to have an 
aroma that I did not like at all, and I thought, well, if I am going to 
have this private, it might as well be private.’ 

19.36 In December 1975 Mr Smith took steps to bring a number of his 
private companies under the umbrella of ATSO. A dormant Smith company, 

Baye Street Investments Ltd, became the holding company for nineteen other 
companies and on 22 December was in its turn acquired from Mr Smith by 
ATSO. 

19.37 The end of an eventful year for Ramor was marked by the resignation 
as directors on 31 December 1975 of Mr Green and Mr JM Joseph. The 
ownership and structure of ATSO and its subsidiaries at that date may be 
summarised as follows: 

1. ATSO Ltd, a company owned by Mr Smith, had two wholly owned 
subsidiaries, Ramor Investments Ltd and Baye Street 
Investments Ltd, each with its sub-group. The Ramor sub- 
group consisted of the former Bryanston Finance Ltd and all 
its subsidiaries; the Baye Street sub-group contained 
approximately twenty Smith private companies. 

2. Ramor itself was now a private company. It had two 
directors: Mr Smith and Mr Regard. Its group structure 
remained as before, with a 100 per cent holding in the NUB 
and a holding of approximately 75 per cent in AIL. 
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19.38 Throughout 1976 Mr Smith was the sole beneficial owner of ATSO and 
all its subsidiaries, apart from the minority public shareholdings in AIL 
and Derritron, both of which remained listed on the Stock Exchange. 

Mr Regard derived his remuneration from two sources. First, he was paid a 
personal fee of between £20,000 and £40,000 by AXL. Second, and much more 
substantially, he was the controlling shareholder of Seton Trust, which 
provided management services to the ATSO companies, and he received fees 
from Seton Trust in the region of £150,000 in any one financial year 
(see 15.04). A number of schemes were explored during 1976 with a view to 
increasing Mr Regard’s post-tax remuneration from the ATSO group. 



19.39 There was continuing embarrassment over three guarantees given by 
Mr Smith to the NUB in 1974 concerning loans to MOF. These were as 
follows: 



TM O’Farrell re Land Value 
landock 

Gloria Morris re Edstone Estate 



Guaranteed 


Total 


sum 


loan 


£ 


£ 


308,000 


417,039 


110,000 


139,723 


70,000 


176,455 



19.40 No interest was charged on these loans after February 1976. 

Mr Smith subsequently paid off the amount of his guarantees: the remaining 
debts to the NUB were made the subject of negotiations and instalment 
payments. Mrs Morris’s debt was eventually assigned to a Smith private 
company in January 1979. 



19.41 Mr Regard, giving evidence to the Monopolies and Mergers Commission 

on 5 February 1976 (in connection with the attempt to merge AIL with 

Herbert Morris Ltd), described the Ramor group thus: 

’The group today consists of (AIL) and the tax losses of the 
Bryanston Group - there is nothing else. (Bryanston) is not going 
out to trade again. It is now a private company. The (NUB) is 
being run down. Mr Smith has reached retiring age and is about to 
retire. I think one has to consider that (AIL) this group. 

The only reason why the rest is being kept alive is for the tax 
consideration. ... The bank has paid off all its creditors and 
depositors. It does not owe anybody a penny, so it is more or 
less extinct with a considerable amount of assets.’ 

Asked what would happen to Mr Smith’s shares, Mr Regard said. 

’I have an option to acquire them and I think I shall.’ 

He went on to give further details: 
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'It is an arrangement between Mr Smith and myself, and his 
solicitor, that if he should wish to sell I have the first 
refusal, but we are at the moment actively negotiating for me to 
take over his interests.... I think it could be enforced as a 
contract if he wanted to sell to anybody else, but I cannot 
foresee that that would happen, because this is only a temporary 
solution while we are discussing the scaling down of his own 
participation. ’ 



19.42 Mr Hegard accepted the description of this as a firm option on 
Mr Smith's shares and added that he was eminently able to purchase them. 
He said that Mr Smith and himself had 'a very good working relationship'. 
This was not to endure. 



THE SALE OF AT SO BY MR SMITH 



19.43 In June 1977 ATSO was sold by Mr Smith to Seton Securities, a 
company wholly owned by Mr Hegard 's family trust. It is not easy to say 
how the terms of the sale evolved, nor whether one party or the other was 
the driving force in reaching an agreement. Mr Smith, in an affidavit 
sworn in 1978, gave a picture of an importunate purchaser (Hegard) pressing 
a reluctant vendor (Smith): 

'...for a long period of time, by which I mean years rather than 
months, he kept on pressing me to sell ATSO to him and to go 
abroad. With progressive ill health I found it increasingly 
difficult to cope with my affairs and was under constant medical 
attention and sleepless but I remained unwilling to sell ATSO or 
any other part of my business assets. No doubt (Mr Hegard) felt 
insecure because I was the Chairman of (AIL) and Chairman and sole 
shareholder of (the NUB), from both of which Companies he was 
deriving a very substantial income which might cease abruptly if I 
disposed of them. He therefore insisted and eventually procured 
from me a letter committing me not to sell either Company to any 
third party without giving him first refusal. ' 

As to the suggestion of insecurity made by Mr Smith, Mr Hegard responded: 

'I have never felt insecure at AIL as (Mr Smith) alleges, although 
it was my wish to gain control of the AIL Group. My income from 
the group is far from being my sole income and I have always 
rather assumed that my own wealth a!s well as that of the companies 
in my control in the UK and abroad far exceeds (Mr Smith's).' 

He described Mr Smith in forthright terms: 

'I have never had an intimate or any reliable knowledge of (his) 
business affairs, apart from (AIL) and its subsidiaries which I 
managed. For the rest, since 1968 I have only had such knowledge 
as (he) has chosen to impart. Nor did I advise or guide him. He 
occasionally asked my advice but it was usually disregarded. (He) 
conducted his affairs in a secretive and autocratic manner and I 
doubt whether anyone has known the truth behind many of (his) 
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assertions or the true circumstances of the business of the 
companies managed by him. ’ 

19.44 On 9 February 1977 Messrs Smith and Hegard met, accompanied by 

Mr Kramer (acting, apparently, as solicitor for both parties), and seem to 
have reached agreement, at least in principle, on a sale of ATSO. The 
price, the terms of payment and even the identity of the prospective 
purchaser were later the subject of litigation; in three of the High Court 
actions which followed the sale three different versions were given. 

19.45 Mr Smith's evidence to us was that in 1976 he and his wife were 
considering emigration and he therefore wished to sell not only ATSO but 
also his other assets (such as properties and paintings) in this country. 

It was agreed that he would be paid £1,038,000 for ATSO (I4p per Bryanston 
share) and a further £1.4 million for his other assets. All the money was 
to be paid abroad. Later Mr and Mrs Smith decided to stay in this country 
and only the sale of ATSO was carried out, the agreed price being 
£1,038,000. 

19.46 Whatever the terms of the agreement it seems clear that the 
following transactions occurred: 

1. On 1 June 1977 Mr Smith sold ATSO, less the Baye Street 
Investments sub-group, to Seton Securities, a company wholly 
owned by a Jersey company, Tagis Investments Ltd, which in 
turn was controlled by Mr Hegard 's family trust. 

2. On 27 April 1977 Mr Smith sold his 86 per cent holding in 
Land Value Ltd to Seton Securities. 

19.47 The first and more important of these sales meant that the former 
Bryanston Finance Ltd, which Mr Smith had controlled since its flotation, 
was now controlled by Mr Hegard. There remained minority public holdings 
in AIL and Derritron. Mr Hegard, advised by Mr Cunningham and Mr Logan, 
proceeded to re-organise the structure of the group. AIL and its 
subsidiaries were sold by Ramor to Seton Trust; Ramor, with its remaining 
subsidiaries including the NUB, remained in existence separately as part of 
the Seton Securities group. 

19.48 In June 1977 Mr Smith parted with his entire shareholding in ATSO 
and resigned as a director of ATSO and Ramor, having already resigned from 
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the AIL board on 11 May 1977. He remained a director of the NUB until 
30 November 1977 (when he was removed from office by the sole shareholders, 
Ramor) and in addition held a nominal position as consultant to ATSO at a 
salary of £12,500 per annum for life plus a chauffeur-driven Bentley car. 
With these exceptions his connection with the former Bryans ton companies 
was ended. He retained part of the office accommodation at Cavendish 
Square. Soon afterwards (22 July 1977) Mr Hegard was writing to Mr Smith 
complaining that he (Smith) was acting as though he was still in charge of 
the bank. However, there is no evidence of a major disagreement in 1977 
save for the removal of Mr Smith from the board of the NUB. 

19.49 On 18 April 1977 S.31 of the Companies Act 1976 had come into 
force, giving the Secretary of State power to require a company registered 
abroad to change the corporate name under which it carries on business in 
Great Britain. A notice under S.31 was issued to the NUB which accordingly 
adopted the name Scandic Credit and Commerce Ltd on 30 November 1977. 



19.50 In March 1978 Mr Hegard and his companies launched what Mr Justice 

Browne-Wilkinson later described as ’an all-out attack on Mr Smith'. The 

judge’s narrative went on as follows: 

'The attack took many forms. First, a number of the individual 
companies included in the ATSO group that had been purchased 
alleged misfeasance against Mr Smith. Secondly, the Defendants 
(Hegard and Seton Securities) alleged that they had purchased the 
shares as the result of serious misrepresentations of fact by 
Mr Smith. The Defendants ceased to perform, I think almost 
without exception, all side agreements they had undertaken, on the 
grounds that they had set-offs or counterclaims against Mr Smith 
exceeding, for example, his consultancy fee of £12,500 a year or 
any claim he might have for running the Bentley. Thirdly, and 
most important, they started a series of proceedings for 
declarations that the bills which had been given as security for 
the repayment of the loans made by Mr Smith — to Mr Hegard were 
unenforceable as being moneylending transactions, and indeed, 
though the bills have now all matured, none of the money falling 
due under them has been paid. 

'The position therefore is that the Defendants wholly control 
Mr Smith's former organisation, ATSO, having acquired it, on one 
view of the matter, with the assistance of moneys borrowed from 
Mr Smith, but they have not repaid, so far as can be seen, and do 
not intend to repay, the moneys they have borrowed from Mr Smith 
in order to gain their control. Their justification for this, and 
it may well be a perfectly good justification, is that Mr Smith 
has been guilty of such misfeasance and such misrepresentations 
that their claims against him far outweigh any sum they may owe 
him, even if it were not a moneylending transaction. However, it 
is not altogether surprising that in the circumstances Mr Smith 
does not feel he has been well-treated. ' 
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19.51 Mr Smith sought rescission of the sale agreement and restoration to 
him of his shares in ATSO. The Seton companies sought damages against him, 
running into millions of pounds, for misfeasance and misrepresentation. 

On 29 September 1978, before the matters came to trial, a settlement was 
reached by which - or so it appeared - all outstanding disputes were to be 
resolved. As Mr Smith later put it: ’What I was buying and desired to buy 
by the settlement was peace and freedom from any further litigation or 
worries’. All litigation was to be discontinued and Seton would pay 
Mr Smith £1 million on 15 January 1979. 

19.52 But before that date hostilities broke out again. An action was 
brought against Mr Smith by Nearco Holding Establishment, an Anstalt 
company registered in Liechtenstein. It was alleged that Nearco - not 
Mr Hegard - had agreed to buy ATSO on 9 February 1977 for a dollar sum 
equivalent to £2 million, with Mr Hegard acting purely as its agent; that 
part payment of £0.5 million was made to Mr Smith on 25 March and 4 May 
1977 in Switzerland; that Mr Smith had then sold ATSO not to Nearco but to 
Seton Securities and that in consequence Mr Smith owed Nearco £0.5 million. 

19.53 Mr Smith not unnaturally stated in reply that the negotiations for 

the sale of ATSO had been with Mr Hegard; the sale had been to Seton 

Securities which was wholly owned by Mr Hegard ’s family trust; and that 

Nearco had nothing to do with the matter, and was in any case controlled by 

Mr Hegard, who had agreed to settle all disputes arising out of the sale. 

Mr Hegard swore an affidavit in the action: 

'I am not a party to these proceedings and I have no wish to get 
involved in them in any way as they do not concern me... I do 
wish to make it clear beyond doubt that I am not at present, nor 
have I ever been, the owner of Nearco Holdings, nor is it or has 
it ever been a company within my control.’ 

19.54 It transpired in yet a further action some months later that Nearco 
was controlled not by Mr Hegard but by his mother until her death in 1975 
and then by a Mr Olsen, the trustee under Mrs Regard’s trusts (see also 
8.46). The wording of Mr Regard's affidavit was thus carefully calculated 
to deceive and to mislead the Court. We have mentioned it, not because the 
affairs of a Liechtenstein company were central to our investigation 

- although we wished to know to whom Mr Smith agreed to sell the former 
Bryanston group of companies , and to our surprise found that the answer was 
not straightforward - but because the episode is evidence of Mr Regard’s 
attitude to swearing an affidavit in court proceedings. 
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19.55 Further litigation ensued. Mr Regard told us: 

’I attacked Smith hammer and tongs and I would like to explain 
very briefly why. I always considered him to be a bit of a rogue 
and I did not think much of his honesty in anything. He always 
kept his word to me religiously over the years. That is why I 
stayed with him. In the end he tried to do something which he 
thought was diabolically clever to gain an advantage and get some 
money back from me... misrepresenting some facts, the facts about 
the assets I was buying. ’ 

19.56 Mr Smith denied any such misrepresentation and was understandably 
bitter at the treatment he had received at the hands of a man he had once 
regarded as his protege. 

19.57 We have not sought to reach any conclusions on the many court 
actions between Mr Smith and Mr Regard. None has come to trial, and it 
appears that the dust has settled but whether permanently remains to be 
seen. Mr Smith's evidence when we saw him in 1980 was that he had only 
received £0.5 million of the money and that although a further £0.5 million 
was due he was unlikely to receive it owing to the insolvency of 

Mr Regard’s companies (see below). 

THE COLLAPSE OF MR REGARD'S COMPANIES 

19.58 Throughout the period of the NUB's decline, the ATSO offer and the 
sale of ATSO to Seton Securities, the former industrial division of 
Bryanston continued trading profitably. AIL and its subsidiary Derritron 
were publicly quoted companies, although over 80 per cent of each company's 
shares were owned by the Seton group of companies controlled by Mr Regard. 
At the end of 1977 the 19 per cent of AIL ordinary shares not owned by 
Seton Trust were converted into Second Preference shares pursuant to a 
Scheme of Arrangement under S.206 of the Companies Act 1948. There was a 
cash alternative for those shareholders who wished to sell. The 17 per 
cent of Derritron shares held by the public were not affected. 

19.59 In 1978 AIL's net profit after taxation and extraordinary items was 
£828,000. In 1979, however, there was a sharp reversal in its fortunes. 
Acute liquidity problems arose. In July 1980 Sinkguard Ltd, a shell 
company whose directors were Mr Delbourgo and Mr JM Joseph, became managing 
agents of the Seton group (which owned AIL) with the task of realising the 
group's assets. Mr Delbourgo, the former personal assistant to Mr Smith at 
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the NOT, had been working for Mr Regard for several years. The quotation 

of the AIL preference shares was suspended at the company's request on 
6 October 1980. 

19.60 The accounts of AIL for the year 1979 were published, after several 
months delay, in November 1980. The stated net profit dropped to 

£126,000, and the report of the auditors, Arthur Andersen, was heavily 
qualified: 

The resignation in 1980 of all but one of the original members of 
the Board of Directors has resulted in our not having the usual 
level of access to Group management. Such access as we have been 
able to obtain has brought to our attention significant matters 
which had not been recorded in the books and records on a timely 
basis. This leads us to believe that proper accounting records 
have not been maintained as required by the Companies Acts . ’ 



19.61 The directors who had resigned were Mr Cunningham, Mr Logan and 
Mr A Hegard, son of Mr PC Hegard. Mr PC Regard was the director who 
remained in office. 

19.62 The auditors’ report dealt with a number of specific causes of 
uncertainty, including (a) an option granted to a third party (Johnson 
Firth Brown Ltd) for the sale of certain subsidiaries (b) inter-company 
debts within the Seton Securities group (of which AIL formed part) 
amounting to several million pounds (c) the appointment of a receiver over 
the assets of AIL’s parent company Seton Trust (d) doubts concerning the 
value given in the accounts for certain freehold properties (e) tax 
assessments involving potential liabilities of over £0.5 million, and other 
matters. It ended: 

’In our opinion, because of the significance of the matters 
referred to above and particularly the impact which the subsequent 
events and uncertainties now have on the Group, the financial 
statements do not give a true and fair view of the state of 
affairs of the Company and the group at 31st December 1979 and of 
the results of operations and source and application of funds for 
the Group for the year then ended and do not comply with the 
Companies Acts 1948 and 1967 . ' 

19.63 Mr Delbourgo told the Financial Times that he regretted accepting 
appointment as managing agent; he stated that Mr Hegard owed the Seton 
group between £3.5 million and £4 million and that there was no prospect of 
this money being recovered from Mr Hegard. Subsequently in court he 
described Mr Hegard as ’a thief. Mr Hegard, on the other hand, wrote to 
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the press to say that there was little likelihood of either the creditors 
or the preference shareholders of A.IL losing anything. After obtaining 
counsel’s advice Mr Delbourgo released Mr Hegard's debts to the Seton group 
in return for a payment to the group of £40,000 from the Hegard family 
trust. 



19.64 There followed a High Court action which even by the standards of 
the litigation mentioned in this chapter was remarkable. Seton Trust and 
two other Hegard companies brought proceedings, instituted by Mr Delbourgo 
as managing agent, against Mr Regard’s third wife Elizabeth (from whom he 
was divorced in February 1981) for the recovery of jewellery, cufflinks, 
Faberge objets d’art and other valuables. These objects, it was alleged, 
belonged to the companies and not to Mr or Mrs Hegard personally. Evidence 
was adduced to show that the Seton companies had provided the Regards with 
luxuries over a period of years. Mr Justice Comyn, the trial judge, 
described this as follows; 

’They had a lifestyle of lavish extravagance. They had a large, 
expensive house at Cobham in Surrey (which now turns out to belong 
to another of Mr Regard’s trusts); they had a country house, 
called a "hotel", in Scotland (owned by a Regard company); they 
had a fully manned yacht (said to belong to a chartering company); 
they had two jet aircraft, they had no less than four Rolls-Royce 
motor cars as well as several other cars , they had a great amount 
of jewellery and other valuables and many servants. Expenses and 
bills were freely charged to Seton Trust Ltd and met unquestion- 
ingly. No auditor or Revenue enquiries occurred or at any rate 
hindered this practice. Mrs Hegard, of modest background, was 
completely swept up by and in this unbelievable world. We now 
know that much of it was financed by Mr Regard’s skilful and often 
illegal manipulating of his companies and trusts.’ 



19.65 After categorising various Seton group transactions as ’wholly 
dishonest’, ’irregular and fraudulent’ and ’entirely bogus’, the judge 
concluded; 

’Everything to do with this whole group needs to be treated with 
profound distrust: everything - company books and papers, company 
transactions, all company activities.’ 

19.66 He ordered that the papers in the case be sent to the Director of 
Public Prosecutions . 
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19.67 Following this judgment, delivered on 16 July 1981, the Department 
of Trade presented a petition in the Companies Court for the compulsory 
winding-up of AIL, Seton Trust and Set on Securities and winding-up orders 
were made hy Mr Justice Vinelott on 5 October 1981. A petition was also 
presented in respect of Scandic and this company was wound up on 9 November 
1981. 

19.68 We add a final word about Derritron. In May 1980 over nine-tenths 
of AIL's 83 per cent holding in this company was sold to raise cash and was 
placed by Rowe Rudd with its investment clients. Although Derritron has 
apparently experienced considerable difficulties it was not affected by the 
collapse of the Seton group, and it remains a public company quoted on the 
London Stock Exchange. 
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CHAPTER 20 



CONCLUSION 



20.01 Many reports end with a listed summary of conclusions and 
recommendations but we have decided against this for several reasons. 

First, our investigation has ranged over too many transactions for them to 
be susceptible of short summaries. Second, except for those relating to 
Mr Smith and Mr Regard most of our criticisms are peripheral to the main 
story and it would be giving them undue prominence to highlight them here. 
And third, our recommendations for change go only to side issues: the 
generality of our conclusion is that Bryanston is the story of abuse of 
position by two men. 

20.02 Mr Smith dominated Bryanston for its entire life as a public 

company and his strengths and weaknesses played a vital part in its 
history. He was proud of his creation and worked tirelessly, though 
inefficiently, in furthering the NUB’s business. But he was unwilling and 
at times perhaps unable to distinguish between the assets of the public 
group and his own pocket. The vast loans and guarantees to MOF are only 
the most spectacular example: in admitting to us that he was to have a 

personal profit in these transactions he seemed quite unconcerned, as if 
this were a perfectly acceptable way to run a public company. Similarly he 
saw nothing untoward in the fact that many of his own private companies had 
a parasitic existence in living off the business of the NUB. 

20.03 Mr Regard connived throughout at what Mr Smith did and extracted an 
ever-incr easing price at the shareholders’ expense for his participation. 

He was (and, we suspect, remains) an immensely wealthy man in his own right 
and thus at no time had the excuse that he depended on Mr Smith for a 
living. We have described his milking of AIL through Seton Trust as 
obvious fraud. The matters revealed in recent litigation serve only to 
reinforce the view that we had already formed of Mr Regard as a devious and 
unscrupulous man. 
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20.04 The principal responsibility for failing to control Mr Smith and 
Mr Hegard must rest with the earlier of the two sets of non-executive 
directors . They assumed that all was continuing to be in order when 
warning signs were there to be seen, and Mr Smith and Mr Hegard proceeded 
unchecked. After the directors the next line of defence should have been 
the auditors: they had a more limited role but must share some 
responsibility. 

20.05 Both Mr Smith and Mr Hegard took money which belonged to 
Bryanston but we think that some distinction between them should be made. 
Bryanston was Mr Smith's brainchild and he remained its majority share- 
holder. When we say that he treated Bryanston as his own we believe that 
in many cases he thought that this was actually so : many of the actions we 
have criticised stemmed from his impatience and informality, which overrode 
his intention of conforming in order to achieve the status of banker. 

During the taking of evidence from him Mr Smith was frequently as appalled 
as we were at the thought that he had taken advantage of his own creation: 
it is the fact that even now he is unable to comprehend many of the 
conflicts of interest that we have outlined. 

20.06 Mr Hegard is an entirely different sort of person. Words such as 
'cold', 'calculating' and 'ruthless' all have their place in any 
description of him. During the taking of evidence from him there was no 
question of ignorance; on the contrary, he was always ahead of us in 
appreciation of possible criticism. Unlike those of Mr Smith, 

Mr Regard's motives were invariably directed towards personal profit. 

20.07 This investigation starteci after a petition organised by Mr de Vries 
and it is right that we should end by referring to him. Nuisance though he 
may have been, his is the classic uphill struggle of the minority 
shareholder: we think that the substance of his allegations has been shown 
to be correct. 
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APPENDIX 



WITNESSES 

(Officers and agents of the companies subject to our investigation were 
examined on oath) 



Witness 


Position held 


Mr P L Ainger 

Represented by Mr A W Mallinson 
of Slaughter and May 


Partner in 

Price Waterhouse 


Mr F T Arnold 


Director of Metrobarn Ltd 


Mr J Barnett 


Partner in 

Harmon Healy & Co 


Mr J B Barrymore 

Represented by Mr A Lorenz 
of Lorenz & Jones 


Partner in 

Morris O’Farrell Group 


Mr M V Blank 

Represented by Mr Charles Sparrow QC 
instructed by Mr PAL Simson of 
Clif f ord-Turner 


Partner in Clifford-Turner 


Mr E R Boxall 


Partner in John M Winter 


Mr A R Campling 


Director of Keyser TJllmann Ltd 


Mr J W Chalk 


Property dealer 


Mr G A Cherry 

Represented by Mr A W Mallinson 
of Slaughter and May 


Partner in 

Price Waterhouse 


Mr R Clif ford-Turner 


Partner in Clifford-Turner 


Mr H Creates 


Employee of Rowe Rudd 


Mr K W Cunningham 


Managing Director of 
Seton Trust 


Mr P Desmond 

Represented by Mr C A Gane 
of Ashurst Morris Crisp & Co 


Partner in 

Arthur Andersen 


Mr J de Vries 


Shareholder of Bryans ton 


Mr H Dykes 


Director of Bryanston 


Mr D A Fitzhugh 


Company Secretary of 
Bryanston 


Mr E Gavison 


Bryanston Group Property 
Manager 
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APPENDIX cont 



Witness 


Position held 


Mr D Glass 


Director of Stradbroke 
Securities Ltd 


Mr E R Golding 


Partner in 
Goodman Jones 


Mr S Green 

Represented by Mr A Kramer 
of A Kramer & Co 


Director of Bryanston 


Mr A J Hanson 


Partner in 

Olivestone Hanson & Peltz 


Mr P C Regard 

Represented initially by 

Mr A Kramer of A Kramer & Co 


Director of various 

Bryanston Group companies 


Mr D F Hewitt 


Director of E & HP Smith 


Mr L Heymann 


Director of Leopold Joseph 
& Sons Ltd 


Mr D 0 Horne 


Director of Williams & Glyn’s 
Bank Ltd 


Mr J C Hunter 


Partner in Norton Keen 


Mr A S W Joseph 

Represented initially by 

Mr A Kramer of A Kramer & Co 


Director of Bryanston 
and the NUB 


Mr J M Joseph 


Director of Bryanston 
and the NUB 


Mr G F Kelly 


Partner in Rowe Rudd 


Mr A Kramer 

Represented by Mr NJ Ziman 
of A Kramer & Go 


Partner in A Kramer & Co 


Mr R G Lang 


Manager Cavendish Square Branch 
of the NUB 


Mr P A Logan 


Company Secretary of 
Bryanston 


Mr P Longfield 


Regional Advances Manager of 
National Westminster Bank Ltd 


Mr R C Marton 


Director of Griffiths Bentley 
Ltd and Seton Trust 


Mr H A McGhee 


Director of Derritron 
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APPENDIX cont 



Witness 


Position held 


Mr B Morgan 


Partner in Norton Keen 


Mrs G F Morris 

Represented by Mr J R C Clitheroe 
of Kingsley Napley & Go 


Partner in Morris 0’ Farrell 
Group 


Mr M A Morris 

Represented by Mr J R C Clitheroe 
of Kingsley Napley & Co 


Employee of Morris 0’ Farrell 
Group 


Mr T M 0’ Farrell 

Represented by Mr J R C Clitheroe 
of Kingsley Napley & Co 


Partner in Morris 0’ Farrell 
Group 


Mr C E Parnell 


Director of Bryanston 
and the NUB 


Mr E A Parsons 


Director of London and 
Yorkshire Trust Ltd 


Mr G D Peat 


Accountant responsible for 
Mr Smith's private companies 


Mr S P Peltz 

Represented initially by Mr P Brown 
of Olivestone Hanson & Peltz 


Partner in Olivestone 
Hanson & Peltz 


Mr M E Richards 


Partner in Clif ford~Turner 


Mr R A W Rudd 

Represented initially by Mr M V Blank 
and subsequently by Mr J W Scott 
of Cliff or d-Turner 


Partner in Rowe Rudd 


Mr H M Scott 

Represented by Mr C A Gane 
of Ashurst Morris Crisp & Co 


Employee of Arthur 
Andersen 


Mr A M Sharr 


Partner in Garrard 
Smith & Partners 


Mr A T Smith 

Represented by Mr Peter Millett QC 
instructed by Mr A Kramer of 
A Kramer & Co 


Chairman of Bryanston 
and subsidiary companies 


Mr P J Squire 


Group Accountant of AIL 


Mr J 0 Stanley 


Director of Derritron 


Mr B Steckel 


Customer of the NUB 


Mr J L Woollett 


Director of AIL 
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